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CURRENT TOPICS 


The General Election 


WE are not engaging in the hazardous sport of forecasting 
the course and result of the election except in one particular : 
we can safely say that the number of barristers and solicitors 
_ who will seek election and even succeed will be out of all 

proportion to their total numbers. Whatever the political 
result may be, we hope that the new House will contain its 
usual high proportion of lawyers, and strictly within the 
» limits of that desire we send all lawyer-candidates our best 
' wishes. Ideally we would like to have at least a year’s rest 
from legislation of every kind—including even the Finance 
Act, unless it provided a reduction in taxation. As this is 
too much to expect, we hope that the new Parliament will 
consider various proposals for reforming the law. During 
the coming weeks we shall publish a series of articles depicting 
fields of legislative activity in which private members with an 
urge towards immortality may plough and sow, and 
conceivably reap. 


Forensic Science 


WE welcome the news that a British Academy of Forensic 
Science is to be established. The gulf between lawyers and 
) scientists, and particularly between lawyers and doctors, 
| is too wide and deep, and the new Academy should do some- 
thing to bridge it. The initiative has been taken by Dr. F. E. 
Camps, President of the British Association in Forensic 
Medicine and Reader in Forensic Medicine at the University 
of London. The Academy will serve little useful purpose 
unless the ideas which it generates are spread throughout 
» the whole legal profession. The scientists (using the word 
> in the widest sense), who are normally intolerant of lawyers, 
) may be helped to understand the practical difficulties which 
the lawyers face. 


Bill of Indictment 


' WE imagine that a judge in chambers is rarely confronted 
» with an application for consent to the preferment of a bill of 
) indictment, but such an application was recently made to 
| PHILLIMORE, J. (see The Times, 1st September). Section 2 (2) 
» of the Administration of Justice (Miscellaneous Provisions) 
» Act, 1933, enacts that no bill of indictment charging any 
) Person with an indictable offence may be preferred unless 
either (a) the person charged has been committed for trial 
for the offence ; or (6) the bill is preferred by the direction or 
with the consent of a judge of the High Court or pursuant to an 
order made under s. 9 of the Perjury Act, 1911. The Indict- 
ments (Procedure) Rules, 1933, provide that an application 
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may be made in any case to the judge who is acting as the 
judge in chambers in the Queen’s Bench Division of the High 
Court and that every such application shall be in writing, 
shall be signed by the applicant or his solicitor, and shall either 
be sent to the judge by post or be delivered to his clerk. 
Where a bill of indictment is preferred with the consent of a 
judge of the High Court, the Court of Criminal Appeal will 
not inquire into the exercise of the judge’s discretion, so long 
as it is clear that he had jurisdiction to deal with the applica- 
tion to prefer the bill (R. v. Rothfield [1937] 4 All E.R. 320). 


What is a “ Public Place” ? 


IN a recent case in the Otley Juvenile Court the magistrates 
were asked to decide whether the bed of the River Wharfe 
was a “ public place’’ within the meaning of the county 
bye-laws. The drought exposed some islands in the river and 
it was alleged that some boys had discharged stones from 
catapults from them. Could it be said that they had 
discharged stones from catapults in a “ public place”? The 
magistrates answered this question in the negative and this 
decision may not cause surprise when it is remembered that, 
as a general rule, the bed of a non-tidal river belongs to the 
owner of the land through which it flows. However, it 
should not be assumed that private property can never be a 
“public place,’’ although it has been decided that a public 
house is not a “ public place ” for certain purposes (Brannan 
v. Peek [1948] 1 K.B. 68). For the purposes of s. 15 (1) of 
the Road Traffic Act, 1930, for example, “ public place 
must be read as meaning a place to which the public have 
access, i.e., have access in fact” (per LorD GopDARD, C.J., 
in Elkins v. Carlidge [1947] 1 All E.R. 829, where it was held 
that a car park of an inn was a “ public place”) and a 
““* public place’ is presumably a place to which the public 
have access for themselves and their vehicles although it 
may be private property and although the right of access 
like the use of a public road may not be unlimited ”’ (per the 
Sheriff-Substitute in Macdonald v. McEwan [1953] S.L.T. 26, 
where it was decided that vacant ground adjoining an official 
parking place was a “ public place’’). The term “ public 
place ’’ has also been found to include the beach (Re Birch 
(1855), 15 C.B. 743), a railway carriage in transit (Langrish 
v. Archer (1882), 10 0.B.D. 44), an omnibus (R. v. Holmes 
(1853), Dears. C.C. 207) and a field in which there were 
people watching a point-to-point race meeting (R. v. Collinson 
(1931), 23 Cr. App. R. 49). Of course, in any particular case, 
the meaning of “ public place ’’ depends upon any definition 
contained in a relevant statutory provision (see, e.g., s. 81 
of the Public Health Acts Amendment Act, 1907) or the 
context in which the term is used. 


Pushing and Driving 


SECTION 9 of the Road Traffic Act, 1930, as amended by 
s. 10 (2) of the Road Traffic Act, 1956, provides, inter alia, 
that a person under seventeen years of age shall not drive 
a motor vehicle other than a motor cycle or an invalid carriage 
on a road and that any person who drives, or causes or permits 
any person to drive, a motor vehicle in contravention of this 
provision, shall be guilty of an offence. ‘‘ ‘ Driver,’ where a 
separate person acts as steersman of a motor vehicle, includes 
that person as well as any other person engaged in the driving 
of the vehicle, and the expression ‘ drive’ shall be construed 
accordingly ” (s. 121 of the 1930 Act). In a recent case at 
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the Wimbledon Juvenile Court there was evidence that a 
fifteen-year-old boy had steered a car while it was being 
pushed along the road with the owner of the vehicle sitting 
beside him. The boy was charged, inter alia, with driving 
the vehicle while under age and the question arose as to 
whether it could be said that, at the material time, the boy 
was the driver of the car within s. 9 of the 1930 Act. The 
court held that he was, and there would seem to be sufficient 
authority to support this view. For example, in Saycell 
v. Bool [1948] 2 All E.R. 83, a person who was then dis- 
qualified for holding a licence to drive a motor vehicle released 
the brake of a lorry which was standing at the head of an 
incline and, after setting it in motion by pushing it, steered 
it down the road into his garage, a distance of about one 
hundred yards. The engine was not started and there was 
no petrol in the tank. It was held that he was guilty of 
driving a motor vehicle while disqualified from holding a 
licence, contrary to s. 7 (4) of the Road Traffic Act, 1930. 
“He controlled it by operating the brakes and the steering 
wheel, and one cannot say that he was not the ‘ driver ’ for 
the purposes of the Road Traffic Act” (per LorD GODDARD, 
C.J.). Again, in Shimmell v. Fisher [1951] 2 All E.R. 672, 
the respondents were convicted of taking and driving away 
a motor lorry, contrary to s. 28 (1) of the Act of 1930, and 
Lord Goddard, C.J., said: ‘‘‘ Driving away’ in s. 28 (1) 
must be construed as causing the vehicle to move, and so a 
motor vehicle can be said to be driven if somebody pushes 
and somebody steers and thus it is made to move from the 
place where it has been standing.’’ However, a person at 
the wheel of a disabled lorry for the purpose of steering it 
while it is being towed by another vehicle is not a driver 
and is not driving a mechanically propelled vehicle within 
the meaning of s. 11 of the 1930 Act (Wallace v. Major [1946] 
1 K.B. 473). 


Parking in Towns 
THERE can be no doubt that the parking of motor vehicles 


in the centre of our cities and towns is a serious problem for 
motorists and policemen alike and that the law relating to 


obstruction is not generally nor easily understood. In a 
letter to the Daily Telegraph (11th September) Lorp 


ASHBOURNE said that in certain streets notices were found 
restricting the hours of parking or forbidding it altogether 
and he thought it was logical that, where no such restriction 
or prohibition was imposed, parking should be presumed to be. 
permitted. However, as the writer remarked, this is not 
the case, as a person may be charged with obstruction in 
streets where no restrictions are in force, and we have noticed 
that motorists park their cars in certain streets in London 
which do not have signs restricting or prohibiting parking, 
apparently without impeding the flow of traffic, and then, 
from time to time, a policeman appears and makes a note of 
the numbers of the vehicles. We agree with Lord Ashbourne 
when he says: “ If the parking of cars in a particular street 
is likely to cause obstruction, then parking should be pro- 
hibited or restricted.’’ It may not be possible to display 
notices in all the streets in the centre of our cities and towns 
but it seems to us that it would be helpful if, in those streets 
where parking is regarded as an obstruction, a yellow strip 
one yard in length was painted on the kerbstone every five, 
or even ten, yards. This would save many motorists from 
unwittingly committing an offence and it would do much to 
encourage the full co-operation between the police and the 
motorist which is desired by all concerned. 





“hy 
959 


at a 
eing 
ting 
ving 
s to 
boy 
The 
ient 
ycell 
dis- 
ased 
f an 
ered 
one 
was 
y of 
ig a 
930. 
ring 
for 
ARD, 
672, 
way 
and 


soa 
shes 
the 
1 at 
g it 
iver 
thin 
346] 


cles 

for 
x to 
na 
ORD 
und 
ther 
tion 


) be. 


not 
. in 
iced 
don 
ing, 
1en, 
e of 
irne 
reet 
9r0- 
lay 
wns 
pets 
trip 
ive, 
rom 
1 to 
the 





‘* The Solicitors’ Journal ”’ 
Friday, September 18, 1959 


bo 


1 


~] 


Vol.£103] 


SHALL I, SHAN’T I? 


A PERSONAL REPRESENTATIVE’S LIABILITY FOR LITIGATION COSTS 


A PERSONAL representative may, in general, be burdened with 
two sorts of litigation : (a) He may have to litigate about the 
validity of the will itself; (b) he may have to take over an 
action the deceased was embroiled in at the time of his 
death or he may be obliged to take or defend proceedings on 
behalf of the estate. A distinction is drawn between (a) and (b) 
for this reason. The cardinal rule about costs, as everybody 
knows, is that they lie in the discretion of the court or judge 
at the trial (s. 50 of the Judicature Act, 1925, and R.S.C., 
Ord. 65, r. 1). But the proviso to Ord. 65, r. 1, expressly 
allows to personal representatives, in a proper case, the costs 
they were entitled to by the rules “ hitherto acted upon in 
the Chancery Division.” Under these rules a personal repre- 
sentative got his costs out of the estate as an indemnity on a 
contractual basis unless he was guilty of misconduct. Thus 
there are two broad principles : costs in the discretion of the 
court in cases not involving—inter alia—a personal repre- 
sentative (from an order for which there is no appeal without 
leave: s. 31 (1) (h) of the Judicature Act, 1925), and costs 
as of right, save where there has been misconduct, on a 
contractual basis, so far as a personal representative 7s 
concerned (from an order for which an appeal lies: Re Pugh 
(1888), 57 L.T. 858). Now it will be appreciated that in 
class (a) litigation it is not certain until judgment whether 
a person is a personal representative or not, because the 
instrument purporting to appoint him may be set aside ; costs 
may therefore fall within the “ discretion’ or ‘ contract ”’ 
principle according to the outcome of the case. But in 
class (0) litigation the personal representative’s office is not 
in question; hence the ‘“contract”’ principle prima facie 
applies to his costs. . 

This article is mainly concerned with costs under (0), but 
on (a) we may briefly remark that an executor’s costs as 
between solicitor and client, for successfully propounding the 
will, will, as a general rule, be granted to him out of the estate. 
The right, as Jessel, M.R., said in Turner v. Hancock (1882), 
20 Ch.D. 303, “resting substantially upon contract can 
only be lost or curtailed by such inequitable conduct . . . as 
may amount to a violation or culpable neglect of his duty 
under the contract.”” If the personal representative fails to 
establish the will he has no contractual or quasi-contractual 
right against the estate for the costs and may be condemned 
in them (In the Estate of Barlow [1919] P. 131). But the court 
will in a proper case grant him costs out of the estate in its 
discretion ; for example, if the difficulties were caused by 
the testator himself (see Mitchell v. Gard (1863), 3 Sw. & Tr. 
75, for the general principles). 


Representative’s liability: the general rule 

Now, turning to litigation of the kind mentioned at (b) above 
(a personal representative can, of course, settle or compromise 
a dispute, under s. 15 of the Trustee Act, 1925, but that power 
is outside the object of this article), if a personal representative 
continues an action begun or defended by the deceased (after 
getting leave ex parte to do so under R.S.C., Ord. 17, r. 4) 
he is personally liable for the costs of the action ab initio 
without prejudice to any right of indemnity he may have 
(as to which more anon) (Boynton v. Boynton (1879), 4 App. Cas. 
733). If he is nonsuited or loses an action taken by him on 
behalf of the estate, he cannot hide behind his office and 
escape personal liability for costs unless the defendant was 


guilty of misconduct which induced the plaintiff's personal 
representative to pursue the case (s. 31 of the Civil Procedure 
Act, 1833, as interpreted by subsequent case law; this 
section was repealed by s. 4 of the Statute Law Revision and 
Civil Procedure Act, 1883, but the rule and decisions on it 
still remain in force). For instance, in Redmayne v. Moon 
(1856), 25 L.J., O.B. 311, an administrator took action against 
the intestate’s son-in-law and issued interrogatories about 
the estate. To one of these he received an unsatisfactory 
answer which led him quite rightly to continue the proceedings, 
which, in the event, he lost. The defendant was deprived of 
his costs. On the other hand, if a defendant merely conceals 
his defence, as he is entitled to do, and is not expressly asked 
for information by the plaintiff which would have saved an 
action, the defendant is not guilty of any misconduct and is 
entitled to his costs (Birkhead v. North (1847), 4 D. & L. 
732). Nor will the personal representative escape liability 
for costs simply because the defendant’s pleadings were 
prolix (Farley v. Briant (1836), 3 A. & E. 839). 

In view of this serious liability it would no doubt be a 
good thing if a personal representative got an express 
indemnity for costs from the residuary legatees before he 
started or continued any litigation for the estate ; but if he 
fails to get one he still has an indemnity for the costs out-of 
the estate under the general law, the extent of which we shall 
now examine. 


Indemnity for costs “ properly incurred ” 

Section 30 (2) of the Trustee Act, 1925, says that a trustee 
(which term includes a_ personal representative: tbid., 
s. 68 (17)) may reimburse himself or pay or discharge out of 
the trust premises all expenses incurred in or about the 
execution of the trusts or powers; and s. 69 (1) expressly 
includes in the ambit of “ trusts’ executorships and (of all 
horrid words) administratorships. Within this rule fall 
litigation costs properly incurred by the personal repre- 
sentative in the interest of the estate (Re Jones [1897] 2Ch. 190). 
“Such an indemnity is the price paid by a cestui que trust 
for the gratuitous and onerous services of trustees ; and in 
all cases of doubt costs incurred by a trustee ought to be borne 
by the trust estate and not by him personally. The words 
‘properly incurred’ in the ordinary form of order are, in 


my opinion, equivalent to ‘ not improperly incurred ’’’ (fer 
Lindley, L.J., in Re Beddoe [1893] 1 Ch. 547). In the same 
case Bowen, L.J., said: ‘‘ A trustee can only be indemnified 


out of the pockets of his cestuis que trust against costs, charges 
and expenses properly incurred for the benefit of the trust 
a proposition in which the word ‘ properly ’ means reasonably 
as well as honestly incurred.”” The Court of Appeal in that 
particular action strongly criticised a solicitor-trustee who 
had unwisely defended proceedings in detinue for the custody 
of some deeds, even though he had acted on counsel's opinion. 
Both judges thought that he ought to have taken out an 
originating summons and obtained the court’s directions on 
the point in issue before involving a small trust estate in 
costly litigation. Bowen, L.J., said, “If there be one con- 
sideration again more than another which ought to be present 
in the mind of a trustee, especially the trustee of a small 
and easily disposed of fund, it is that all litigation should 
be avoided unless there is such a chance of success as to render 
it desirable in the interests of the estate that the necessary 
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risk should be incurred. If a trustee is doubtful as to the 
wisdom of prosecuting or defending a law suit, he is provided 
with an inexpensive method of solving his doubts in the 
interests of the trust. He is only to take out an originating 
summons, state the points under discussion, and ask the 
court whether the point is one which should be fought out or 
abandoned. To embark on a law suit at the risk of the funds 
without this salutary precaution might often be to speculate 
in law with money which belongs to other people.’”’ Lindley, 
L.J., said, ‘‘ A trustee who, without the sanction of the court, 
commences an action or defends an action unsuccessfully, 
does so at his own risk as regards the costs, even if he acts on 
counsel’s opinion ; and when the trustee seeks to obtain such 
costs out of his trust estate he ought not to be allowed to 
charge them against his cestuis que trust, unless under very 
exceptional circumstances. If, indeed, the judge comes to 
the conclusion that he would have authorised the action or 
defence had he been applied to, he might, in the exercise of 
his discretion, allow the costs incurred by the trustee out of 
the estate; but I cannot imagine any other circumstance 
under which the costs of an unauthorised and unsuccessful 
action brought or defended by a trustee could be properly 
thrown on the estate.’’ In this case counsel’s advice was 
decidedly weak and the court may on that account have 
laboured the need for taking out a summons. The value of 
counsel’s advice may perhaps best be put in the words of 
Lord Selborne, L.C., in Stott v. Milne (1884), 25 Ch.D. 710: 
“Now I cannot say that because an action is advised by 
counsel it is always necessarily one which trustees may 
properly bring. The advice of counsel is not an absolute 
indemnity to trustees in bringing an action, though it may 
go a long way towards it.”’ 

If a personal representative incurs costs under a will which 
is subsequently set aside he has no absolute right to his costs 
out of the estate (Dutton v. Thompson (1883), 23 Ch.D. 278), 
but will probably be granted them in the court’s discretion 
(Bullock v. Lloyds Bank, Ltd. [1954] 3 All E.R. 726) (both 
cases on voluntary settlements). Section 27 of the 
Administration of Estates Act, 1925, might conceivably 
protect him ; but to succeed he would have to argue that the 
legal costs were a “‘ payment” made in good faith, which, 
one would think, was a difficult task. 


Extent of indemnity 


If a trustee has some personal interest in the outcome of 
the litigation, that is, if he is not taking or defending an 
action solely for the benefit of the trust estate, he is not 
necessarily entitled to his costs on an indemnity basis. For 
instance, in Re Dargie [1953] 2 All E.R. 577, beneficiaries 
under a will sued the trustees for an account of remuneration 
received by them as directors of a limited company. The 
court found partly in favour of the beneficiaries and partly in 
favour of the trustees and ordered that the costs of all parties 
should be taxed as between solicitor and client and retained 
and paid by the trustees out of the trust fund. On taxation, 
the taxing master disallowed £437 on the trustees’ bill, which 
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sum the trustees nevertheless recouped themselves out of the 
trust fund. The court held that they were not entitled to 
do this and ordered them to repay. This decision turned a 
good deal on the fact that the judge at the trial had ordered 
the costs to be taxed as between solicitor and client and no 
more ; whereas, for instance, in Poole v. Pass (1839), 1 Beav. 
600, the order made was to tax costs as between solicitor and 
client ‘“‘and to tax him his charges and expenses, properly 
incurred, to be paid by the plaintiff.”’ The judges of the 
Chancery Division have since directed that, in cases in which 
trustees should be indemnified as to their proper costs and 
expenses of proceedings, the order should direct taxation 
of their costs without the addition of the words ‘ as between 
solicitor and client.”” On such a direction all costs and 
expenses properly incurred by the trustees will be allowed 
by the taxing master (Practice Direction [1953] 1 W.L.R. 1365 ; 
97 Sov. J. 768). 
Estate insufficient 

When the indemnity is allowed it is a first charge on all 
the trust property, both income and corpus (Stott v. Milne, 
supra). If there is insufficient in the estate to pay the costs 
of all the parties in full, the costs of the personal representatives 
rank in priority to those of the other parties (Re Griffiths 
{1904} 1 Ch. 807). 

Finally, if a personal representative is minded to defend 
a claim he should remember that, if there is not enough in the 
estate to meet both the claim and, if he loses, the plaintiff's 
costs, judgment for costs will be awarded against him personally 
to the extent to which they cannot be met out of the estate. 
In Marshall v. Willder (1829), 9 B. & C. 665, where the 
plaintiff succeeded in establishing his claim against the estate, 
which nevertheless was insufficient to meet his costs, 
Littledale, J., said, “ It is right that [the plaintiff] should not 
recover the debt out of the executor’s property ; but as the 
costs are incurred in consequence of the defendants having 
pleaded a plea which they could not support, it is right that 
they should pay them if they have not assets of the testator’s 
sufficient for that purpose.” 

Summary 

The position in class (b) litigation may therefore be sum- 

marised as follows :— 
(a) A personal representative is personally liable for costs, 


unless the defendant has been guilty of misconduct which, 
if it had not been committed, would have avoided the 


litigation. 


(b) Nevertheless he has a right of indemnity for costs 


properly incurred by him, solely for its benefit, out of the 
estate. 

(c) If the estate is insufficient to indemnify him he must 
suffer the loss personally. 

(d) If he is not sure whether his proposed action or 
defence will be ‘‘ proper ” he can to a large extent rely upon 
counsel’s opinion, but this is not absolute protection. 

(e) In cases of doubt he should apply to the court by 


originating summons for its opinion. 
B.S. KER. 


Obituary 


Mr. W:LL1AM LAWRANCE LEONARD BELL, barrister-at-law, died 
on 7th September, aged 73. 


Mr. WILLIAM BircH CARNLEY, solicitor, of Luton, died suddenly 
on 31st August. He was admitted in 1909. 


Mr. GEORGE HERBERT REDMAN, C.B.E., J.P., county alderman 
of Lancashire, died recently, aged 77. 


Mr. CHARLES DEREK WILLIAMSON, solicitor, of Malmesbury, 
died suddenly on 5th September. He was admitted in 1945. 
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THE WINDING UP 


THE second article in this series (p. 703, ante) concluded with 
an account of the law governing the appointment of liquidators 
and committees of inspection. This article will continue 
with an examination of the powers and responsibilities of 
liquidators, and will then begin an account of the assets which 
are available in a winding up to satisfy claims against the 
company and to return share capital to its members. 


The liquidator’s powers 

By s. 245 of the Companies Act, 1948, a liquidator in a 
compulsory winding up is given a comprehensive list of 
powers which, with a few important exceptions, enable him 
to do all the things necessary to realise the company’s assets 
and to satisfy claims against it. In a voluntary winding up 
an even wider list of powers is given to the liquidator by 
s. 303 of the Act. Six of these powers deserve special atten- 
tion, however, because in a compulsory winding up they are 
exercisable only with the consent of the committee of inspec- 
tion or the court. The liquidator should seek the consent 
of the committee of inspection first, and should only apply 
to the court if the committee refuses its consent (Re 
Consolidated Diesel Engine Manufacturers, Ltd. [1915] 1 Ch. 
192). If there is no committee of inspection, the requisite 
consent may be given by the Board of Trade (s. 254), and 
the liquidator should then first apply to it. 

The six powers for which consent is required are (s. 245 (1)):— 

(a) To bring or defend an action in the company’s name.— 
Applications to the court in the winding-up proceedings are 
made by summons or motion without the company being 
joined as a party, and so the liquidator requires no consent 
to initiate or defend such proceedings (Re Silver Valley 
Mines, Lid. (1882), 21 Ch. D. 381). But he will require 
consent if he is to bring or defend proceedings outside the 
winding-up proceedings, for example, if he is to defend a 
debenture-holder’s action for the appointment of a receiver. 

(b) To carry on the company’s business so far as ts necessary 
for its beneficial winding up.—The liquidator has an inherent 
power to perform the company’s obligations under contracts 
which it made before the winding up began, and it would 
seem that performance of such obligations only amounts 
to carrying on the company’s business if the liquidator will 
have to enter into fresh sub-contracts for the purpose (British 
Waggon Co. v. Lea (1880), 5Q.B.D. 149). But if the liquidator 
enters into new contracts of the kind which the company 
used to make, and such contracts are not made for the purpose 
of realising the company’s assets, the making of the contracts 
will amount to carrying on the company’s business. 

(c) To appoint a solicitor to assist him with his duties.—A 
solicitor should ensure that the requisite consent for his 
retainer has been given, for if it has not, he will not be able to 
claim payment of his costs out of the company’s assets as 
part of the expenses of the winding up. The liquidator is not 
ordinarily liable to pay his solicitor’s bill personally (Re Anglo- 
Moravian Hungarian Junction Railway Co. (1875), 1 Ch. D. 
130), but it would seem that he will be personally liable if he 
has not obtained the requisite consent to retain the solicitor. 
It should be remembered that, if the solicitor is retained to 
conduct or defend litigation in the company’s name, the 
liquidator must obtain the requisite consent under para. (a) 
above for that purpose too. If he does not, the solicitor 
will not only be unable to recover his costs out of the company’s 
assets, but it would also appear that he will be personally 
liable for the costs of the other party on the ground that the 
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company has not authorised him to represent it in the 
proceedings (see Yonge v. Toynbee [1910] 1 K.B. 215). 

(4) To pay any class of creditors in full—This power does 
not justify the liquidator in disregarding the order of priority 
laid down by the Companies Act, 1948, for payment of the 
company’s debts (see article V of this series), but merely 
enables him to pay a class of debts before a class ranking in 
priority thereto has in fact been paid. In such a case, how- 
ever, the liquidator should take care to ensure that the 
company’s remaining assets, when realised, will be adequate 
to pay the prior ranking debts in full; failure to do so would 
make him personally liable to creditors of that class (see 
below). 

(e) To make compromises or arrangements with persons 
having claims against the company. 

(f) To compromise claims by the company against other persons 
for unpaid share capital or for any other matters whatsoever. 

In a voluntary winding up the liquidator may exercise the 
powers (a), (6) and (c) listed above without any consent, but 
if he wishes to exercise any of the powers (d), (e) or (/), he 
iequires, in a members’ voluntary winding up, the consent of 
the members by extraordinary resolution or, in a creditors’ 
voluntary winding up, the consent of the court or the com 
mittee of inspection, or, if there is no such committee, the 
consent of the creditors by ordinary resolution (s. 303). 

The other powers of the liquidator may be briefly cata- 
logued. These powers are not often used in practice, and in 
any case are fully treated in the standard works of reference. 
They comprise :— 

(1) A power to disclaim onerous property with the sanction 
of the court (s. 323).—It is only worthwhile exercising this 
power if the property causes a continuing drain on the 
company’s resources, such as a lease where the rent reserved 
exceeds the annual value of the property. In such cases 
it is often more expedient to negotiate a surrender of the 
lease to the landlord, or, if he will not agree to this, to apply 
for directions by the court as to how the landlord’s claim for 
future rent shall be satisfied (see article V of this series), 
and then to terminate the company’s liability to pay rent 
as it falls due by dissolving the company., 

(2) A power to settle a list of contributories.—This list is only 
required if the company’s shares are only partly paid, a rare 
event nowadays. In a compulsory winding up the list is 
settled by the liquidator, subject to the right of a person 
included in it to appeal to the court; when the time for 
appealing has expired, the list is conclusive evidence of the 
liability of the persons included in it to contribute the sums 
set against their names (Companies (Winding up) Rules, 
1949, rr. 80-84, and Companies Act, 1948, s. 262 (1)). Ina 
voluntary winding up the liquidator may settle a list of 
contributories (s. 303), but it is not conclusive evidence of the 
liability of the persons included in it. 

(3) A power to call up unpaid share capital.—iIn a com- 
pulsory winding up the liquidator requires the consent of the 
court or the committee of inspection for this purpose (s. 273) 
but a liquidator in a voluntary winding up may make calls 
on his own initiative (s. 303). 

The liquidator’s responsibilities 

In a voluntary winding up the liquidator is charged with the 
duty of realising the company’s assets, discharging its liabili 
ties, and distributing the balance of its assets among its 
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members (s. 303). In a compulsory winding up he is charged 
with the first two of these duties (s. 257 and Companies 
(Winding up) Rules, 1949, r. 78), but the power to distribute 
the balance of assets among the company’s members is 
reserved to the court (s. 265: see article VI of this series). 

In carrying out these duties the liquidator must take 
reasonable care to ensure that he acts correctly. If he does not, 
and the company suffers loss in consequence, he will be person- 
ally liable to make it good, and after the company has been 
dissolved, any creditor or contributory who has suffered loss 
because of the liquidator’s breach of duty may also sue him 
for damages (Pulsford v. Devenish {1903} 2 Ch. 625). Ina 
compulsory liquidation, however, the liquidator may apply to 
the Board of Trade for his release at the conclusion of the 
winding up, and if the release is granted the liquidator cannot 
be sued by the company or by a creditor or contributory 
(see article VI of this series). Consequently, it is only in 
voluntary liquidations, where there is no such provision for a 
release, that the right of a creditor or contributory to sue the 
liquidator after the dissolution of the company is of much 
practical value. 

A liquidator acts as an agent of the company in performing 
his duties. Consequently he is not personally liable in respect 
of any contract he makes for the purpose, the other party’s 
sole claim being against the company’s assets (Stead, Hazel and 
Co. v. Cooper |1933) 1 K.B. 840). Likewise, if a liquidator 
conducts or defends litigation in the company’s name, he will 
not be personally liable for the other party’s costs if the 
company is unsuccessful. But if the liquidator makes an 
application to the court in the winding-up proceedings, he does 
so in his own and not in the company’s name, and so if his 
application is unsuccessful, the court may order him to pay 
the other party’s costs personally, although it will also usually 
give him an indemnity for his own and the other party’s 
costs out of the company’s assets. 

In a compulsory winding up the liquidator exercises his 
powers subject to the control of the court, and the liquidator 
himself or any creditor or contributory may apply to the 
court to give the liquidator directions, and any person 
aggrieved by an act or decision of the liquidator may apply 
to the court to reverse or modify it (ss. 245 (3) and 246 (3) 
and (5)). The control of the court over a liquidator in a 
voluntary winding up is not so immediate, but, as has already 
been shown, either the liquidator or a creditor or contributory 
may apply to the court to determine any question arising 
in the winding up or to exercise any of the powers which the 
court could exercise in a compulsory liquidation (s. 307), so 
that the court’s powers would appear to be equally as 
extensive. 

The company’s assets 

The assets of the company in the liquidator’s hands will be, 
basically, the assets of the company at the commencement of 
the winding up. In acompulsory winding up, this means the 
assets of the company at the date the successful winding up 
petition was presented (s. 229 (2)), because, although the 
directors retain their powers of managing the company’s 
affairs until a winding-up order is made or a provisional 
liquidator is appointed, no disposition of the company’s assets 
after the commencement of the winding up is valid unless the 
court sanctions it (s. 227). A voluntary winding up commences 
on the passing of the winding-up resolution (s. 280), whereupon 
the directors’ powers cease except so far as their continuance is 
authorised by the liquidator, in a members’ voluntary winding 
up, or,in a creditors’ voluntary winding up, by the committee of 
inspection, or, if there is no committee, by a meeting of creditors 
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(ss. 285 (2) and 296 (2)). 
winding up the assets in the liquidator’s hands will be the 
assets of the company at the date of the winding-up resolution. 

In a compulsory winding up the court readily exercises its 
power to sanction a disposition of the company’s assets by 
the directors between the presention of a winding-up petition 
and the making of a winding-up order, if the transaction has 
been entered into in good faith for the benefit of the company. 
Thus the court has sanctioned the issue of debentures during 
this interim period to raise money to enable the company 
to continue carrying on its business (Re Steane’s (Bournemouth), 
Ltd. (1950) 1 All E.R. 21), and has even upheld the payment 
of a debt to an unsecured creditor when it was paid in the 
normal course of the company’s business and not for the 
purpose of preferring him to the company’s other creditors 
(Re T. W. Construction, Ltd. [1954] 1 W.L.R. 540). But an 
application for the court’s sanction cannot be made until after 
the court has made a winding-up order, because until then 
the court cannot tell whether its sanction to the disposition 
will be necessary (Re Miles Aircraft, Ltd. [1948] Ch. 188). 
Consequently, taking a disposition of the company’s assets 
during the interim period is, to say the least, a hazardous 
venture, and it is better where possible to defer completing 
the transaction until after the winding-up petition has been 
disposed of. Then, if a winding-up order is made, the liqui- 
dator will be able to complete the transaction ; on the other 
hand, if the petition is dismissed, the directors will be able 
to do so in exercise of their normal powers. 


Consequently, in a voluntary 


Debentures 


The assets in the liquidator’s hands may be augmented in 
consequence of certain rules which enable him to recover 
property which the company itself, while a going concern, 
could not claim. The first two of these rules, in connection 
with debentures, will now be examined, and the remaining 
rules will form the subject-matter of the fourth article of this 
series. 

A debenture will usually confer some form of security on 
the debenture-holder for the payment of the debt owed to 
him, and on the winding up of the company he may realise 
the security and discharge his debt out of the proceeds of sale, 
the liquidator having no claim to the proceeds of sale until 
the debenture debt has been fully discharged. In two cases, 
however, the security given by the debenture will become void 
on the winding up of the company, and the debenture-holder 


will merely be able to prove for his debt in the liquidation , 


as an unsecured creditor, and will be paid a dividend rateably 
with all the other unsecured creditors. The avoidance of the 
debenture-holder’s security will usually result in an increase 
in the assets in the liquidator’s hands, but not necessarily so, 
for there may be another debenture charged on the same 
property which would ordinarily rank after the first debenture, 
in which case the avoidance of the first debenture will simply 
entitle the second debenture-holder to payment of his debt 
out of the proceeds of sale of the property. 

The first circumstance in which the security given by a 
debenture will be avoided by the company being wound up 
is where the debenture is registrable at the Companies’ 
Registry and has not been registered. By s. 95 of the Com- 
panies Act, 1948, most kinds of mortgages and charges on 
a company’s property must be registered within twenty-one 
days after they are created, and are void against the liquidator 
if they are not registered within that time. The only charges 
which appear to be exempt from registration are charges 
on debts owed to the company other than book debts, and 
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charges on shares or debentures held by the company in 
other concerns, but if the charge is a floating charge or is 
given to secure a series of debentures, it must be registered 
even in those cases. 

The court may under s. 101 of the Act give a debenture- 
holder leave to register his mortgage or charge after the 
proper time for registering it has expired, but in that case the 
court always attaches a condition that registration of the 
charge shall not prejudice the rights of any person acquired 
before registration is actually effected. On the commence- 
ment of the winding up the unsecured creditors of the company 
acquire a statutory right to have its assets administered in the 
manner provided by the Act, and so registration of a charge 
out of time with leave of the court after the winding up has 
begun will not validate it and the debenture-holder will 
still be treated as an unsecured creditor (Re Anglo-Oriental 
Carpet Manufacturing Co. {1903} 1 Ch. 914). For this reason, 
the court will never give leave to register a charge out of time 
when the company is already in liquidation (Re Abrahams 
& Sons, Ltd. {1902} 1 Ch. 695). 

The other circumstance in which the security given by a 
debenture will be avoided by the company being wound up 
is provided for by s. 322 of the Act. By that section a 
floating charge on the undertaking or property of the company 
created within twelve months before the commencement 
of the winding up is void unless: (a) at the time the charge 
was created the company was able to pay its remaining debts 
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in full out of its assets which were not subject to the floating 
charge ; or (b) the charge was given to secure a loan made to 
the company when the charge was created or since that time 
The object of this provision is to invalidate a floating charge 
given by an insolvent company to secure an existing unsecured 
debt, thereby giving the creditor concerned an impropet 
priority over his fellow creditors. Consequently, the court 
will not allow the purpose behind the section to be defeated 
by upholding a debenture which states that it is given to 
secure a fresh advance to the company, when the company 
has agreed to use that advance to discharge an existing 
unsecured debt owed to the lender (Re Destone Fabrics, Ltd 
1941} Ch. 319). In that situation there is in reality no 
fresh advance made to the company. But where a fresh 
advance is made on the security of a floating charge for the 
genuine purpose of enabling the company to carry on busine 
and to avoid an immediate winding up, the floating charge i 
valid even though the company agrees to apply part of the 
advance in paying an unsecured debt which it already owe 
the lender (Re Matthew Ellis, Ltd. {1933} Ch. 458). It should 
be noted, furthermore, that where a floating charge is given 
by an insolvent company to secure a loan made at the time the 
charge is created or subsequently, the interest which may be 
recovered out of the security is limited to 5 per cent iny 
excess over that amount being recoverable only 
unsecured debt in the winding up 


Common Law Commentary 


TEST OF HONEST BELIEF 


In the recently reported case of Akerhielm v. De Mare {1959} 
3 W.L.R. 108; p. 527, ante, the Privy Council have adopted 
the main line of cases following Derry v. Peek (1889), 
14 App. Cas. 337, rejecting, so far as inconsistent with their 
view, the decision of Arnison v. Smith (1889), 41 Ch. D. 348. 
Put briefly, the test of honest belief is subjective, not objec- 
tive; but the dangers of such a test are warded off by the 
proviso that the belief which the defendant professes must be 
Such a principle 
is a compromise which could be attacked as containing a 
contradiction ; but it is better to regard it as a subjective test 
with overriding objective limitations. 

In more practical terms it comes to this: that if there is 
sufficiently strong evidence that the maker of a false statement 
believed it to be true then his word is to be accepted unless 
the contrast between what he knew and what he said he 
believed is so great as to be absurd or unreasonable. 


such as a reasonable man could believe. 


Circular offering shares 


The facts of the case relate to an offer contained in a 
circular letter relating to shares in a company incorporated in 
Kenya. One of the plaintiffs subscribed for 500 ordinary 
shares at 20s. each and the other plaintiff subscribed for 
1,500 ordinary shares and 250 preference shares at 20s. each. 
The object of the company was to manufacture “‘ cold process 
tiles’ as distinct from conventional baked or heat-treated 
tiles. A Danish company had made application for patent 
protection in Denmark of a process for this purpose and 
such tiles were successfully being marketed in Denmark. 
The Kenya company was not successful mainly because 


conventional tiles, which had been in short supply, soon 
afterwards made their appearance in ample quantities and 
the demand for the cold process tile fell away. 

The statements in the circular about which the plaintiff 
complained were, first, one to the effect that the company had 
‘procured the patent rights for most countries in Africa, 
India and Pakistan,’’ and, secondly, that “about one-third of 
the capital had already been subscribed in Denmark.” Both 
these representations were held by the judge of first instance 
to be untrue, but he held that the defendants honestly 
believed them to be true at the time when they were made 

The plaintiffs appealed from that court to the Court of 
Appeal for Eastern Africa. The Court of Appeal hesitated to 
hold that the first representation was false and declined to 
hold that it was made fraudulently. They accepted the 
judge’s finding that the second representation was untrue 
but reversed his finding of honest belief by the defendants 
of its truth. Consequently the appeal was allowed and the 
defendants appealed from that decision to the Privy Council 


Questions on appeal 


Were the Court of Appeal entitled to re-open the judge's 
finding that the defendants honestly believed the second 
representation to be true? If so, were they justified in con 
cluding that the defendants did not honestly believe it to be 
true? The latter point only arose if the defendants weré 
unable to show that the Court of Appeal had no right to 
re-open the matter. 

A second question was whether the Privy Council should 
in the circumstances re-open the finding (by both the trial 
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judge and the Court of Appeal) that the defendants honestly 
believed the first representation to be true, and if so whether 
a finding of absence of honest belief was justified on the facts. 
This was for the plaintiffs to argue and they would have to 
succeed on both aspects ; whereas the defendants need only 
prove either of the points on the first question but would not 
succeed on the appeal as a whole if the plaintiffs succeeded 
on either point of the second question, unless the defendants 
could show that the representations were true or were 
immaterial so as not to be the cause of inducing the 
plaintiffs to buy the shares. 


Further appeal to Privy Council 


The Privy Council held that the findings in relation to the 
first representation should not be disturbed even assuming that 
the representation was not wholly true. The court therefore 
moved on to the second representation and discussed the 
question whether “ subscribed ”’ in the circular letter meant 
“subscribed in cash,” since some of the shares were issued 
for a consideration other than cash ; and also whether it was 
true to say that the whole one-third of the capital had been 
“subscribed in Denmark.” Their lordships agreed with the 
view expressed by one of the judges in the Court of Appeal that 
“‘ subscribed ”’ does not mean “ subscribed in cash,’’ and that 
the second representation was nevertheless untrue on the 
narrow ground that the words “subscribed in Denmark ”’ 
were not apt to include shares allotted as fully paid to persons 
resident in Kenya for services rendered in Denmark in 
connection with the formation of the company. 


A defendant’s honest belief 


The only witness called on the defendants’ side was Baron 
Akerhielm, so that the question of belief in the truth of the 
representations depended on both the content of his evidence 
and the impression he made of credibility on the court. There 
was no cross-examination of the Baron as to the honesty of 
his belief in the truth of the statement that about one-third 
of the capital had been subscribed in Denmark, nor as to the 
sense in which he understood those words. Perusing the 
evidence, the Privy Council decided that they could not hold 
that there was no evidence upon which the courts below could 
find that the Baron honestly believed the first representation, 
as to the patent rights, to be true, “‘ whether or not, objectively 
considered, it was wholly true.” 

But the Privy Council took the view that the Court of 
Appeal erred in adopting the course that they did: to proceed 
on the basis that they considered themselves free to go behind 
the judge’s conclusion that the defendants honestly believed 
the second representation to be true, because the judge’s 
conclusion was based (so far as the Baron was concerned) 
“on his acceptance of the Baron as an honest man and a 
witness of truth after hearing and seeing the Baron give his 
evidence.”’ Yet without these advantages the Court of 
Appeal proceeded to form their own opinion upon this vital 
issue. 
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Subjective test 


Moreover, the Court of Appeal construed the language of 
the second representation as they thought it should be 
construed ‘‘ according to the ordinary meaning of the words 
used,”’ and, having done so, went on to hold that on the facts 
known to the defendants it was impossible that either of them 
could ever have believed that the representation as so construed 
was true. Their lordships said that they considered this 
to be the wrong method of dealing with the matter, and here is 
the central point of this judgment: ‘‘ The question is not,” 
said the court, ‘‘ whether the defendant in any given case 
honestly believed the representation to be true im the sense 
assigned to it by the court on an objective consideration of its 
truth or falsity, but whether he honestly believed the repre- 
sentation to be true im the sense in which he understood it, 
albeit erroneously when it was made. This general proposi- 
tion is no doubt subject to limitations. For instance, the 
meaning placed by the defendant on the representation made 
may be so far removed from the sense in which it would be 
understood by any reasonable person as to make it impossible 
to hold that the defendant honestly understood the repre- 
sentation to bear the meaning claimed by him, and honestly 
believe it in that sense to be true.” 


3ut that was not this case: the Baron gave evidence that 
he did understand the second representation in that sense and 
did honestly understand it in that sense to be true and was not 
cross-examined on either of those points. The court expressed 
their view of the error of re-opening the finding of the judge of 
first instance in this case in strong terms, saying that they 
could hardly imagine a case in which the credibility of a 
witness could be more vital than “ a case like the present where 
the claim is based on deceit, and the witness in question is 
one of the defendants charged with deceit !’’ The court also 
accepted and applied the principle that where a defendant 
has been acquitted in a court of first instance the decision in 
his favour should not be displaced on appeal except on the 
clearest grounds (see Glasier v. Rolls (1889), 42 Ch. D. 436, 
457). 

A modern recapitulation 


Although it might be said that there is nothing new in this 
case, it is a useful decision which emphasises a number of 
points that do not often come up for decision. First, that the 
test of honesty is what the maker of the statement says that 
he believed subject to the question whether his professed 
honesty is quite unreasonable in the light of the facts which 
he knew. Secondly, that fraud is a difficult thing to prove 
and the best person to disprove it is the person charged, 
who swears on oath what his belief was; and that in such 
circumstances close cross-examination of him is essential if 
such a defence is to be breached, especially if there is no other 
evidence (as here). Thirdly, that fraud, of all civil cases, 
is treated on a par with the criminal law and an “ acquittal ” 
is not to be lightly reversed. 

L. W. M. 





Honours and Appointments 


Mr. Joun Henry LANncELot AUBREY-FLETCHER has_ been 
appointed a metropolitan magistrate. 


Mr. O. V. Garratt, C.B.E., has been appointed adviser on 
prison administration in the overseas dependent territories, 


Mr. R. A. NEAVE, senior assistant solicitor of Portsmouth 
Corporation, has been appointed assistant town clerk to the 
corporation. 

Mr. 1D. A. TAYLor, assistant solicitor of Portsmouth Corporation, 
has been promoted to senior assistant solicitor, 
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The Practitioner’s Dictionary 


** AFTER ” 


To take an example of a modern statutory provision in 
which the interpretation of this term may be of vital 
importance, s. 205 of the Public Health Act, 1936, stipulates 
that it shall be an offence for an occupier of a factory or 
workshop knowingly to allow a woman to be employed 
therein within four weeks “ after ’’ she has given birth to a 
child. Is the period of four weeks to be calculated from the 
day of the birth or the day after the day of the birth? The 
answer to this question would seem to be clear. 

In Williams v. Burgess (1840), 10 L.J., O.B. 10, Littledale, J., 
found that “ within any number of days after an act, is to be 
understood exclusive of the day of the act.’’ A statute 
required that a warrant of attorney “ shall be filed within 
twenty-one days after the execution’’ and the warrant 
in question was executed on the 9th day of the month and 
filed on the 30th. It was held that it had been filed in 
sufficient time. This decision was followed in Robinson v. 
Waddington (1849), 18 L.J., Q.B. 250. On Saturday, 
25th September, at about 8 a.m., the defendant distrained 
on the plaintiff's goods for one year’s rent. The goods were 
advertised for sale and sold in the afternoon of Thursday, 
30th September. The plaintiff contended that the sale had 
taken place “within five dayes next after such distresse taken”’ 
and that, by reason of a statute of William and Mary, 
the sale was illegal. Although the defendant had waited 
longer than five times twenty-four hours before selling, the 
court very reluctantly yielded to the authority of Williams v. 
Burgess, supra, and accepted this submission. 

rhe matter was placed beyond doubt by the decision of the 
Court of Appeal in Goldsmiths’ Company v. West Metropolitan 


Railway |1904) 1 K.B. 1. Under a special Act a railway 
company was empowered to take lands compulsorily for the 
purpose of its undertaking and the powers of the company 
for this purpose were to cease “ after the expiration of three 
years from the passing’ of the Act. The Act received the 
Royal Assent on 9th August, 1899, and on 9th August, 1902, 
the railway company gave to the plaintiffs a notice to treat 
for the purchase of some of their land. The plaintiffs sought 
an injunction to restrain the railway company from pro- 
ceeding under this notice but their action did not succeed. 
The court took the view that the day of the passing of the 
Act must be excluded in the computation of the period of 
three years and Collins, M.R., approved the principle laid 
in Russell v. Ledsam (1845), 14 M. & W. 
“The usual course in 


down by Parke, B., 
574, where the learned judge said: 
recent times has been to construe the day exclusively, when- 
ever anything was to be done in a certain time after a given 
event or date.” 

It may be said, therefore, that where an act must be 
carried out or be shown to have been carried out within a 
specified period of time “ after ”’ 
such event is not to be taken into account in determining 
whether that act has been duly performed or was performed 
within that period. Applying this reasoning to the provisions 
of s. 205 of the Public Health Act, 1936, there would seem to 
be no doubt that the period of four weeks begins on the day 
after the day of the birth of a child to a woman employed in a 
factory or workshop. 


a given event, the day of 


D. G. C. 


Practical Conveyancing 


EXPEDITING CONTRACT AGAIN 


We drew attention at pp. 628, 629, ante, to correspondence 
in The Times about the delay in obtaining execution of a 
firm’s contract for the sale of land. We suggested that in 
simple cases, such as those envisaged by the writer of the 
first letter to the newspaper, solicitors might consider the use 
of the optional clauses in standard conditions of sale designed 
to avoid searches and inquiries of local authorities. 

Several further letters appeared in The Times between the 
date when our previous article was written and the date of 
its publication. Most of the discussion which took place 
about this time seems to be summed up by Mr. Charles H. N. 
Adams, of Lewes, who pointed out that the mere receipt of 
a deposit gives rise to a “ gentleman’s agreement ”’ only. 
His definition of an agreement of this kind is one we would 
wish to quote but without comment: “ That is an agreement 
made between parties neither of whom is a gentleman or 
intends to be bound, but each of whom hopes that the other 
will regard himself as bound thereby.”” Mr. Dennis Edkins, 
of Bishop Auckland, writing from the point of view of an 
estate agent, argued that the logical answer to the problem 
was an agreed form of contract to be prepared between the 
legal and estate professions. This, he suggested, might cover 
contingencies such as the amount of the mortgage required, 


local searches, etc., on the basis that the matter would proceed 
if they proved satisfactory. As to this’ we must repeat 
what we said in our previous article. Both The Law Society's 
Conditions of Sale, 1953, and the 17th_ed. of the National 
Conditions of Sale contain clauses (to be used at the option 
of the parties) which are designed for this very purpose, 
although it is only in the most recent edition of the National 
Conditions that a clause which may make the contract 
conditional upon the purchaser obtaining a specified mortgage 
has been provided. 

The present writer’s earlier comments were published in 
this journal on Friday, 14th August. On the following day 
a letter from Mr. E. T. Sturke, of Wolverhampton, in 7he 
Times, emphasised the solicitor’s point of view. He drew 
attention to the difficulty caused by the enormous increase 
during the last thirty years in the powers of planning and 
other local authorities, and the duty of a solicitor to make 
inquiries. The remedy he proposed (which is particularly 
interesting having regard to comment made the same day in 
the Estates Gazette to which we will refer later) is much closer 
liaison between estate agents and solicitors, the preparation 
of formal contracts before negotiations are commenced and 
for agents to make proper inquiries from local and planning 
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authorities before putting properties on sale so that full 
information is available to potential purchasers. 


More letters were published in The Times on Monday, 
17th August. Mr. Alfred H. Silvertown drew attention to 
the optional clauses in the National Conditions, which he 
thought aimed to strike a fair balance. Mr. S. W. Arnold, 
of Portsmouth (who took a similar line to Mr. Sturke), thought 
that a prospective vendor might save much time by asking 
his solicitor to make the necessary local search and hand it 
to a purchaser’s solicitor with the draft contract and with 
replies to the usual preliminary inquiries. A letter by 
Mr. J. R. Burder, of Byfleet, Surrey, contained the comment, 
which the present writer finds surprising, that local searches 
take anything up to four weeks. He also thought that a 
vendor could ask his solicitor to carry out local searches as 
soon as he decided to sell so that they could be sent with the 
draft contract. 


This correspondence appears to have been terminated by a 
leader also published on 17th August. This recognised that 
a vendor can instruct his solicitor to make necessary searches 
and inquiries but accepted that in practice it is not done. 
The correspondence was then very fairly summarised as 
indicating that there is general agreement that something 
should be done to “ tie apparently willing buyers and sellers 
more firmly to their moral commitments.’’ Two pointers 
were given towards a conclusion. The first was that some- 
thing of the kind is already done in Scotland by a “ legally 
binding exchange of letters containing ‘ understandings’ as 
to title, town planning and other contingencies.’”’ The 
second (substantially similar to the suggestion in our previous 
article) was a reference to the optional clauses in standard 
conditions of sale. This, the leader suggested, is the best 
remedy and the closing words contained something of a 
challenge to solicitors—‘‘ Most sellers and buyers of houses 
are innocent in the hands of the experts. They will not 
insist on this kind of procedure until lawyers and agents 
acquire the habit of telling them that it is possible.” 


Agents’ views 


The correspondence in The Times was referred to in a 
leading article in the Estates Gazette, 15th August, 1959, 
p. 193, which began with the provocative question: “ Can 
anything be done to improve our wretched subject-to-contract 
system of selling property ?’’ It was stated in quite strong 
language that the existing rules encourage vendors and 
purchasers “to sign what are apparently agreements for 
sale; to make and accept what are apparently deposits for 
the purpose of those agreements—and then, if either see fit, 
to tear up the documents concerned and cock a snook at the 
other side.’” The remarks were based on the assumption that 
the procedure normally followed is to sign an agreement 
“subject to contract ’’’ and to pay a deposit at that stage. 
Quite rightly it is said that this enables the apparent bargain 
to be later repudiated and may well place the more honest 
party at a disadvantage. 

The article asserted that the property world frequently 
blames solicitors for not preparing a contract quickly enough. 
Very fairly it also drew attention to the recent remarks of 
the Council of The Law Society about expediting contracts, 
and advocated the provision of information to solicitors at 
an early stage when it is apparent that a draft contract will 
shortly be required. 

One sentence contained an apparent misapprehension, in 
these words : “ We have to take for granted that the property 
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law of 1925 will not receive drastic amendment within the 
foreseeable future, and the system of searches, and so forth, 
is here to stay.’’ Whether the reference to the property 
law of 1925 is intended to draw attention to the increase in 
registration of title, or to the amendments to the law as to 
unregistered titles, the remark is in any event unfortunate. 
The statutes of 1925 did very little to make searches and 
inquiries necessary before contract. The real problem (as 
Mr. Sturke pointed out in the letter mentioned earlier) is 
caused surely by the gradual increase over a period of years 
in the number of restrictions and burdens on land which 
may be contrary to the interests of a purchaser. This state 
of affairs has not arisen as a result of any change in what is 
commonly known as property law, but rather from the 
numerous statutory rules which are incidental to various 
aspects of government policy. Solicitors are to be praised, 
rather than blamed, for endeavouring to protect the interests 
of their clients in relation to the rules now laid down. 


The writer of this article then asked the direct question : 
“Can anything be done about the system ?’”’ He said that 
there are still some parts of the country where agents commonly 
make open contracts for their clients “ without too much 
noticeable ill-effect.’” Without recommending this, he posed 
the question whether the open contract is the only alternative 
to the “‘ subject-to-contract ’’ system, and suggested that it 
need not be. 


The first proposal the leader writer put forward was as 
follows: ‘‘ One idea which is gaining acceptance in the bigger 
kinds of deal is the ‘ closed offer’ scheme. What happens 
is that the agent gives particulars of the property to people 
interested, and says to them, ‘ Here is the draft contract. 
Make your searches, submit your figure in an envelope, 
and we will decide which of the offers to accept, if any, at 
such and such a date when you may attend to sign the 
contract ’.’’ The writer of the present note is inclined to 
agree that something of this kind is practicable in the case 
of large transactions, but it is probably not quite so simply 
carried out. In addition to making searches it is usually 
necessary to make certain inquiries of the vendor or his 
agents, particularly in the type of transaction envisaged. 
Consequently, we think some extension of the scheme is 
necessary whereby more particulars would be given on the 
lines of the inquirjes normally made by a purchaser. Never- 
theless, it would seem possible that a vendor who was prepared 
to go to the trouble of making searches himself, and providing 
all the customary information, could present a limited number 
of purchasers with the opportunity of signing a contract 
immediately. 


The writer of the article in the Estates Gazette suggested 
that this procedure could be elaborated, and asked why an 
agent should not be able to produce particulars of the property 
and the draft contract containing particulars of charges and 
other incumbrances, and a clause giving a right of rescission, 
or completion with compensation, should any other burden 
not be properly disclosed. His proposal was that the form 
should be approved by The Law Society and professional 
societies of agents. He concluded by remarking: ‘‘ The 
details of such a scheme would need very careful working 
out, but we should have thought such a form well within the 
wit of man. Its use would yield practitioners and their 
clients obvious benefits, and might incidentally serve to 
replace the open contracts which many people, conscious of 
the subject-to-contract system’s deficiencies, are using up 
and down the country. Are there any real cbjections ? ”’ 
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This little chap is a spastic. That means that the 
muscle-controlling part of his brain was damaged at birth 
—a very great tragedy. All his life he will need extra 
sympathy, love and care, for it is unlikely that he will be 
able to speak or to move as easily as his more fortunate 
brothers and sisters. But even great tragedies can be 
lessened by relief. In this country alone there are 10,000 
spastic children and their most urgent need is for skilful 
training and treatment so that their often greater-than- 
average potentialities can be fully realised. 


‘S 


” al 

Ee] 
6 
© 


The National Spastics Society, 28 Fitzroy Square, London, W.1. 


The National Spastics Society is doing all it can to bring 
loving care (treatment, training and understanding) to 
spastics throughout the country. But there are still not 
enough facilities. That is why we urgently appeal to you 
to remind clients considering charitable legacies of the 
National Spastics Society. We must— in the name of 
common humanity—help the victims of this great tragedy 
to get on top of their physical handicaps, to develop their 
gifts and personalities and to live as happily as they can. 
Loving care costs money — we need your help. 


Spastics need the help of Solicitors now 
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Conclusions 


At this point we feel we have come round the circle back to 
the comments made in our issue of 14th August, 1959 
(pp. 628, 629, ante). Surely the proposal contained in the 
Estates Gazette is not very different from the intention which 
lay behind the optional clauses contained in The Law Society’s 
and the National Conditions which were devised with a view 
to expediting contract? The main difference seems to be 
one of emphasis. Those forms assumed that there would 
not normally be any matter giving rise to the right of rescission 
in the type of case for which they would be used. The leading 
article in the Estates Gazette seems to suggest that the vendor’s 
solicitor should normally make searches and any necessary 
inquiries so that he can be certain that there will be no right 
of rescission. That this might be done was in fact contem- 
plated at the time of the discussion on The Law Society’s and 
National Conditions of Sale. The only other point of 
importance is that the Estates Gazeite proposal envisages the 
handing over of particulars similar to the answers which 
would be given to the usual preliminary inquiries of the 
vendor. Normall:’ it would be easy for a vendor’s solicitor 
to anticipate the inquiries which the purchaser’s solicitor 
would make and to provide the appropriate information. 


Had there been more comment on the use of these clauses 
designed to expedite contract, we would have felt more 
confident in endeavouring to answer the very pertinent 
questions raised by the leading article in the Estates Gazette. 
The problem of delay in signature of a binding contract is 
clearly causing appreciable public concern. Consequently, in 
an endeavour to carry the controversy further towards a 
satisfactory solution, we would make the following suggestion. 


In the first place, we suggest that the conditions of sale 
incorporating these optional clauses have an effect, where 
one of the clauses is included, which is not materially different 
from that advocated by the writer in the Estates Gazette. 
The diversity seems to be primarily in emphasis. He appears 
to consider that the necessary searches and inquiries should 
be made by the vendor’s solicitor before a purchaser is found 
so that the purchaser can be given full information, and asked 
to sign a contract immediately. This could be done, but we 
think there are some practical difficulties. In the first place, 
it is undesirable that a purchaser should be expected to rely 
on the vendor’s solicitor for complete searches and inquiries. 
Secondly, even if the vendor has carried out all usual require- 
ments, there is the problem that some duplication is likely 
to occur when the purchaser’s solicitor comes to investigate 
the title. For these, and similar reasons, we prefer to adhere 
to the view we put forward in our issue of 14th August, 1959. 
This was that in straightforward cases, for instance, sales of 
modern houses, one of the optional clauses can quite well be 
inserted. It is not desirable that the vendor’s solicitor should 
go to all the trouble of making full searches and inquiries. 
If he does not do so he merely leaves the vendor subject to 
the risk that the purchaser can rescind. In practice, the 
right of rescission will arise very rarely indeed. The only 
further requirement is that the vendor’s solicitor should 
prepare, and have available immediately a bargain is struck, 
both the draft contract and a statement of the information 
usually given in answer to preliminary inquiries. 

On the other hand, we have never advocated the use of 
these clauses in complicated transactions. If, however, the 
vendor’s solicitor is prepared to make full searches and 
inquiries, then we think that the clauses could be used in 
almost any transaction. The vendor, in reliance on his 
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solicitor, would know that there would be no occasion for the 
purchaser to exercise his right to rescission, and so he would 
be confident that a firm contract had been made. Possibly 
the purchaser’s solicitor ought to investigate the searches and 
ascertain what information is available before the purchaser 
signs the contract, but this could be done very much more 
quickly and readily than the making of searches and inquiries 
by the purchaser’s solicitor himself. 

A point we would make incidentally is that delay may 
be blamed on the necessity for searches and inquiries when 
that is not the sole, or even the true, reason. A purchaser 
may wish to have time to ensure that money can be raised 
on mortgage and so instruct his solicitors to go slowly in 
approval of the draft contract. We are not convinced that 
all the criticism of customary procedure is correctly aimed. 


The basic principle seems to be that modern statutory 
restrictions and burdens have made necessary more investiga- 
tion before contract whilst the traditional work of investigating 
title between contract and completion has become gradually 
more simple. We cannot agree to any procedure which 
would leave a purchaser subject to undue risk from these 
obligations and burdens. Consequently, if the delay is to 
be avoided there seem to be two alternatives. The first is 
that the vendor should have available and present to a 
prospective purchaser all necessary information. We doubt 
whether this is desirable except perhaps in some of the large 
transactions first envisaged by the writer in the Estates 
Gazette. The second alternative is that the purchaser should 
have a right of rescission if an unexpected burden is discovered 
after contract. Only if he has that right will he sign a firm 
contract without making his own inquiries. Our view is 
that in very few transactions would the right of rescission be 
exercised, and consequently we repeat our opinion that the 
expedited contract clauses provide the solution to the problem 
in the vast majority of cases (although some slight amend- 
ments to their wording might be advisable). After all, a 
certain amount of delay in signing a contract in a complicated 
transaction can reasonably be accepted. It is in the smaller 
and simpler transactions that the delay seems particularly 
undesirable. Perhaps some further thought might be given 
to the exact terms of the rescission clauses, but unless some 
evidence appears that they are inadequate, we would ask 
why they should not be given much more thorough trial than 
appears to have dccurred up to the present time. Is it not 
significant that by a different line of reasoning a well informed 
writer approaching the problem from a different point of 
view in the Estates Gazette has asked for something not 
materially different from what we already appear to possess 
but not to use ? 

Summary 

The basic points which emerge from all this discussion are, 
we think :— 

1. Delay in signing a contract can be avoided only if 
the vendor’s solicitor is able to make adequate preparation 
before a purchaser is found. 

2. In simple transactions the use of the optional clauses, 
together with provision of information equivalent to 
answers to preliminary inquiries, would enable a contract 
to be signed very quickly. Appreciable similarity is 
emerging in views expressed on this point by both estate 
agents and solicitors. 

3. In other cases the vendor could arrange to have 
searches and inquiries made by his solicitor ready to 
produce them to a prospective purchaser, but it is doubtful 
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if this is a wise procedure. An alternative is suggested in 
the Estates Gazette of asking a limited number of likely 
purchasers to make their own inquiries and be prepared 
to sign a contract at a tendered price. Probably neither 
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suggestion will be widely adopted. However that may be, 
one cannot object to some delay in large transactions, 
and it is not in relation to them that serious concern is 
expressed. 

J. GILCHRIST SMITH. 


Landlord and Tenant Notebook 


PREMIUM PAID TO THIRD PARTY 


THE questions decided in White v. Elmdene Estates, Ltd. 
[1959] 3 W.L.R. 185 (C.A.); p. 656, ante, were whether a 
tenant had paid a premium prohibited by the Landlord and 
Tenant (Rent Control) Act, 1949, s. 2, and, if so, whether he 
could recover it from the landlord, to whom he had not paid 
it. The decision involved consideration of the judgment 
delivered by Lord Goddard, C.J., in R. v. Birmingham (West) 
Rent Tribunal; ex parte Edgbaston Investment Trust, Ltd. 
1951] 2 K.B. 54 and the rejection of what was held to be a 
dictum of the learned lord chief justice. 


The grant 


The appellant, plaintiff at first instance, had (jointly with 
his wife) owned a house subject to a mortgage. Being 
unable to keep up the payments, they agreed with a company 
running an estate agents’ business, C. & C., Ltd., to take a 
flat advertised by that company. A representative of the 
company told them that they could not have the flat unless 
they would sell their house at £500 less than its fair market 
value, to Messrs. P.T.E., Ltd., which they did, and they were 
then granted a tenancy of the flat, at a weekly rent of 35s., 
by C. & C., Ltd.’s principals. The principals in question 
were the defendant company, and, while all three companies 
were ‘‘ associated ’’—the defendant company and P.T.E., 
Ltd., were controlled by one D and his family, who were 
shareholders in C. & C., Ltd., of which D was a director— 
it is stated that no part of the benefit reached the defendants. 
On the face of it, this sounds arguable ; but, as will be seen, 
it would not matter whether the defendants were shown to 
have benefited or not. 


Nature of a premium 


The plaintiff based his claim for £500 on the Landlord and 
Tenant (Rent Control) Act, 1949, s. 2 (5): ‘“‘ Where . . . any 
premium has been paid which . could not lawfully be 
required under the foregoing provisions . . . the amount of 
the premium ... shall be recoverable by the person by 
whom it was paid.” 


It has long been clear that it would be hopeless, in Rent 
Act cases, to try to apply Warrington, L.J.’s ‘‘ the capital 
value of the difference between the actual rent and the best 
tent that might otherwise be obtained” in King v. Cadogan 
(Earl) [1915] 3 K.B. 485 (C.A.) to tenancies of rent-controlled 
premises which, whether periodic or not, were of indefinite 
duration. The learned lord justice’s ‘‘ the purchase-money 
which the tenant pays for the benefit which he gets under the 
lease,’ which comes a little later, would be nearer the mark ; 
and Bray, J.’s “ some additional payment made by the lessee 
to the lessor beyond the rent of the premises ”’ at first instance 

1915| 1 K.B. 821—-still nearer. But the decision in fact 
concerned the nature of a sum expended by a lessee of licensed 


premises on the surrender of a lease and grant of a new lease 
of licensed premises, the question being whether the lessee 
had paid a premium for the purposes of the Finance Act, 
1912, s. 2. 

This and a vast number of older authorities were cited on 
behalf of the defendants, respondents in the Court of Appeal, 
and acknowledged with admiration; but that court agreed 
with the county court judge in holding that there had been a 
payment of a premium as defined in s. 18 (2) of the Act: 
“The expression ‘premium’ includes any fine or other like 
sum and any other pecuniary consideration in addition to rent.”’ 
Lord Evershed, M.R., commented on the various changes 
made in the definition in the course of Rent Acts history, 
and agreed that the dropping of the “or given” from the 
recovery provision—in the Increase of Rent, etc., Restrictions 
Act, 1920, s. 8 (1) the amount or value was to be recoverable 
by the person by whom it was made or given—was remarkable ; 
but the learned Master of the Rolls did not consider it had 
any significance, having regard to the purpose of the Act as 
described in its long title “. . . further to restrict the requiring 
of premiums in connection with .. .”’ etc. 


Payment 


The question whether there had been a “ payment” did 
not cause much difficulty. Lord Evershed, M.R., said that if 
the exaction of a deduction—from a known or assumed sale 
price—was a “ pecuniary consideration,” it followed that the 
deduction must amount to a “‘ payment’’; this might even 
include a discharge by payment in kind. Willmer, L.]., 
commended junior counsel for the plaintiff for pointing out 
that, under the ordinary law of contract, payment as directed 
by the person entitled is held to be a good consideration, 
and observed that a taxpayer is none the less a taxpayer 
because income tax which he owes is deducted at source. 


To third party 


The county court judge had considered himself bound 
by R. v. Birmingham (West) Rent Tribunal; ex 
Edgbaston Investment Trust, Ltd., supra, to hold that the 
plaintiff had no right of recovery against the defendants 
The decision in question quashed an order made by a rent 
tribunal, which had held that payments of {500 made by 
tenants to builders who, under agreements with the landlords, 
had converted war-damaged buildings into flats were, because 
required of the tenants, illegal premiums: rents had been 
adjusted on that footing. It was held by the Divisional 
Court that the Landlord and Tenant (Rent Control) Act, 
1949, s. 2, did not apply ; but, in the course of his judgment, 
Lord Goddard, C.]., said: in our opinion this Act 
can only apply to premiums which are paid to the landlord ” 
and “ In the present case I prefer to base my judgment on the 
proposition that, on its true construction, this Act was 
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intended to apply only to a pecuniary consideration paid to 
the landlord.” 

Some criticism might be made of the use of the word 
our’ because in Ais judgment, Hilbery, J., said: ‘‘ That 
subsection {s. 18 (2)] speaks of payments ‘in addition to rent.’ 
An addition to rent would, normally, I suppose, be something 
payable to a landlord.”” But Lord Evershed, M.R.’s judgment 
in White v. Elmdene Estates, Ltd., supra, pointed out that the 
statement made by Lord Goddard, C.J., could not be right— 
if, at all events, what the learned lord chief justice had meant 
by his language was that the Act was intended to apply only 
to a payment to the landlord as distinct from a payment to the 
landlord’s order. The learned Master of the Rolls also 
expressed the opinion that the Divisional Court’s judgment 
could be supported by reference to the fact that the tenants 
had not been “ required ’’ to pay the money as a condition 
of the grants (as to this, see Woods v. Wise [1955] 2 0.B. 29 
(C.A.)). 


““ 


Country Practice 


SALES 


I RECENTLY mentioned that I had been thrown out of several 
luxurious advertising offices during a visit to the Great City. 
Readers will be relieved to know that the wounds to my self- 
esteem have healed over nicely; indeed, some salve was 
applied by a director of a very respectable agency who wrote 
in to the editorial office. It all goes to show the readership 
potential of THE SoLiciTors’ JouRNAL—I may have started 
a movement which, if unchecked, will lead to this periodical 
becoming the paramount advertising medium for all the 
greatest manufacturers. As in the case of certain fashion 
magazines, readers will gratefully burrow through page after 
page of advertisements (patent medicines rather than under- 
wear, I would guess) before chancing upon some meaty little 
article dealing with company law or bankruptcy. Anyhow, 
I thought you would like to know that your favourite weekly 
is also read by at least one director of at least one leading 
advertising agency in the inner depths of his prestige 
headquarters. 

Advertising, being forbidden fruit, is fascinating to most 
solicitors. This must be so because of the painstaking rulings 
on the subject, not only by The Law Society, but also by the 
Bar Council, the General Medical Council and any other 
organisation to which publicity is degrading. Of course, it 
depends what you mean by publicity. At the last Scarborough 
Conference, the then president (whose name has not escaped 
me) had something to say about public relations as being a 
good thing. At that time, I rather hoped that the outcome 
might have resulted in, among other things, a pamphlet 
entitled, ““ Why you should nof appoint your bank as an 
executor.’ Possibly the sub-title “ (except in about one case 
out of 100) ’’ was thought to be too unwieldy. 

To bring to the notice of the public the merits of a particular 
profession is degrading only if the approach is crude. Take 
building societies: in most cases their propaganda is not 
only skilful and informative, but adds to the veneration in 
which the building society movement is held. The occasional 
unsubtle, catch-penny stuff degrades the particular society 
issuing it—at least in the eyes of the more intelligent reader. 

The individual solicitor could do a little self-examination 
on his own publicity. Is your letter heading neat and 
attractive ? Have you yet thrown out the imitation copper- 
plate style, and looked at a printer’s catalogue for a really 
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Recovery 

Even so, the question whether the plaintiff was, as it were, 
barking up the wrong tree was not an easy one. The defen- 
dants’ counsel undoubtedly made strong points when remind- 
ing the court of the words “in addition to the rent ”’ in 
s. 2 (1) and of subs. (6), which makes the requiring of an 
illegal premium punishable and authorises the convicting 
court to order the amount to be repaid to the person by whom 
it was paid. The court held, however, in effect, that the 
section makes the landlord the villain of the piece ; the person 
who “ requires”’ the premium is the person against whom 
primarily the amount may be recovered. 

It is, however, worth noting that Lord Evershed, M.R., 
and Willmer, L.J., deliberately refrained from expressing any 
opinion on the question whether the plaintiff could have 
recovered the {500 from P.T.E., Ltd., though that company 
had not “ required ’”’ the payment. 


R. B. 


TALK 


good fount for your receipts and other forms? Ought the 
bare boards in the waiting room to have a bit of linoleum laid 
down, at least near the doorway, where it is so badly worn ? 
Should we remove the 1937 almanac from the wall behind the 
senior partner’s chair? Though drastic, none of these courses 
is likely to warrant the censure of the Disciplinary Committee. 

The presentation—to use a word frequently on the lips 
of us publicity experts—must vary from practice to practice. 
There is the awful example of Mr. X, whose practice expanded 
from quite modest beginnings. One of his clients deserted 
him, however. She said: ‘‘I would have consulted him 
again, but I saw him drive up to his office in a shiny new 
black saloon. I asked myself, Who’s paid for that new car ? 
It was only when it dawned on me that he must be over- 
charging all his clients that I decided I must let you handle 
my affairs in future, Mr. Highfield.” That was how I came 
to act for her in the purchase of an extension to her garden. 
Needless to say, the abstract, running to eighteen pages, 
disclosed a thrice-mortgaged settled land title of sorts. If 
Mr. X had not been quite so ostentatious, his gross profits 
would not have shrunk by £4 10s. that year. 

How to win clients and influence people is a vast subject. 
My contemplated book will indicate by its chapter headings 
the wide field in which research has already been carried out. 
Police Court Advocacy, and How to Get on with 
Reporters. County Court Advocacy, and Post-operative 
Treatment of Clients and Witnesses. Plates: Brass, Bronze 
or Neon? Dress to Inspire Confidence (Town and Country). 
Young Solicitors: How to Look Experienced and Sagacious. 
Old Solicitors : How to Look Virile and Enthusiastic. Legal 
Advice during and after Golf and Other Pastimes. A Selection 
of Legal Anecdotes for All Occasions. How to Speak of 
One’s Rivals, with Notes on Eyebrow Control. 

The only thing deterring me from writing the book is the 
certain knowledge that it would have to be published 
anonymously. 

* * * * * 

I shall be at Scarborough from 20th to 24th September. 
Anyone who carries this issue of THE SOLICITORS’ JOURNAL 
and who taps me three times on the shoulder uttering these 
“T am a regular reader, and you are Highfield, 
is in for a surprise. “ HIGHFIELD ”’. 
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HERE AND THERE 


GRAY’S INN RESTORATION 


THE Long Vacation, when the most impressive part of the 
legal machine has ground to a standstill, is the best time for 
a lawyer to join the tourists and poke around the legal 
quarter of London to see what has changed there since this 
time last year. Gray’s Inn, where more solicitors move and 
have their professional being than in any of the other Inns 
of Court, is very near now to having finally healed the scars 
of war. In the great Square, the walls of the new Chapel are 
up and the outline of the roof and tower are taking shape. 
The chancel is being pushed eastward to the Gray’s Inn Road 
boundary line. Already before the war the original medieval 
building had been lengthened in successive “‘ restorations.’’ 
Until the late seventeenth century there was room for a 
range of chambers (Osbaldestone’s Buildings) and a passage- 
way to lie to the east of it. There is a deep hole in the ground 
in the south-west corner of South Square where they are laying 
the foundations of the building which will complete its recon- 
struction. This has involved closing the Holborn Gate to 
vehicles and, indeed, one day a good piece of the “ passage ”’ 
slid into the excavation. On the opposite side of the carriage- 
way the bombs, which wrecked everything else in the Square, 
unaccountably missed No. 1 where in 1827 Dickens was an 
office boy to Mr. Edward Blackmore, solicitor, in the ground- 
floor chambers. Its survival is ironical considering how 
savagely Dickens hated the Inn and what rude things he 
wrote about it in ““ The Uncommercial Traveller,” gleefully 
anticipating its ultimate dissolution. The Benchers, however, 
will not destroy what Hitler spared, and No. 1 is to be matched 
by a new identical building joined to it by chambers bridging 
the carriageway. 
DICKENS AT LAW 


THEREFORE, you solicitors who haunt Gray’s Inn, should you 
chance upon American visitors, you can tell them about 
Dickens in the Inn. Next to Dr. Johnson, he is the Londoner 
who interests them most. Well, Dickens was just fifteen 
and a bright, jaunty, prepossessing lad, when his mother 
made use of a contact with Edward Blackmore, the junior 
partner in the firm of Ellis and Blackmore, to get him employ- 
ment in his office. His starting salary was 10s. 6d. a week, 
rising to 13s. 6d. and eventually to 15s. The firm soon moved 
to No. 1 Raymond Buildings, where from the clerks’ room 
on the second floor young Dickens used to amuse himself 
dropping cherry-stones on to the top-hats of the passers-by. 
Despite his high-spirited sense of fun, Dickens gave his 
employers every satisfaction and they would gladly have kept 
him, but he was bored with the routine of office life and soon 
moved on. All the same, he had been storing up in his 
memory portraits of the lawyers among whom he worked, 
who, instead of being forgotten like their fellows, now live 


immortal in his books. Thus, chapter 31 of the “ Pickwick 
Papers ”’ starts with a description of the several grades of 
lawyers’ clerks, and Blackmore afterwards wrote: “I can 
distinctly identify them with the clerks we then had.” One 
of them, the articled clerk, ‘‘ who runs a tailor’s bill, receives 
invitations to parties, knows a family in Gower Street and 
another in Tavistock Square ; who goes out of town every Long 
Vacation to see his father who keeps live horses innumerable,”’ 
was obviously George Lear, the firm’s articled clerk, whose sister 
Mary Edward Blackmore married in 1828. Another of the 
clerks provided basic material for the creation of Alfred Jingle. 


THE TEMPLE AND ELSEWHERE 
AT the other end of Chancery Lane, Serjeants’ Inn is now 
complete and a little masterpiece it is. No attempt has been 
made to reproduce it as it was before the bombing, but the 
marriage of eighteenth-century charm to modern needs is 
altogether delightful. The fountain, the cobbles, the gates, 
the well-proportioned spaciousness—all please and satisfy the 
eye. It makes one wish that the restoration of the Temple 
had been conducted in the same spirit. True, some of it is 
good. New Harcourt Buildings are an improvement on the 
gloom of old Harcourt Buildings. The Temple Church has 
been cleared of its Victorian accretions. But there is a 
heavy-handed mediocrity about so much of the rest of the 
work. It is hard to forgive what has been done to Pump 
Court and the Cloisters—that whacking great tombstone over 
the door of No. 1, the two ostentatious coats of arms, the 
staring blank wall-space under the colonnade, the needless 
raising of the height of the pillars. If you want to compare 
this with the charm of the former times there is a very good 
picture in Wildy’s bookshop. This Long Vacation the chief 
work in the Temple has been the laying out of a car park in 
Brick Court and Essex Court, now run into one open space. 
Before the war the two were separated by a very graceful 
eighteenth-century building where Blackstone toiled and 
Goldsmith revelled and it would have been nice to see it 
reproduced again ; but in these days when everyone wants 
his car to be like Mary’s little lamb it would, of course, be 
asking too much of the Middle Temple to, deny that satis- 
faction to a couple of dozen of its members. In the Law 
Courts something more than the usual cleaning up has been 
going on. In the Central Hall and elsewhere new wrought-iron 
holders for the electric light will harmonise more closely with 
the Gothic inspiration of the building than the lighting 
hitherto. At the Old Bailey, golden Justice has undergone 
her customary refurbishing. The acrobatics of the cleaners 
high over the dome sitting in her scales and resting their 
ladders against her head are a never-failing source of enter- 
tainment if you happen to look up at the right time. 
RICHARD Roe. 
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OUTER SPACE AND THE LAW 


SECOND INTERNATIONAL COLLOQUIUM 


On 4th September at Lincoln’s Inn there assembled probably the 
most unusual collection of lawyers that that august society has 
ever entertained. It was the Second Colloquium on the Law of 
Outer Space held as part of the Tenth International Astronautical 
Congress which met in London this year. Lawyers from all parts 
of the world attended to discuss further the problems which had 
been raised at the First Colloquium which was held last year at 
the Hague. 

As if the legal problems on this planet were not already sufficient 
to occupy the time and energies of whole armies of lawyers, the 
recent incursions into the realms of space have in fact raised new 
problems in international law which had not previously been 
contemplated. 


When the Paris Convention on Air Navigation met in 1919, no 
one imagined that it would be necessary to consider man’s flight 
outside what was termed the “ air-space’’ above the earth, and 


so it was not until rocketry began to show that space flight could 
that scholars and lawyers turned their thoughts 
outwards to theories of moon ownership and_ space-stations 
revolving in the skies 1,000 miles above the earth. 

rhese are no longer idle dreams. When the first sputnik was 
launched as part of the International Geophysical Year, it all 
became a reality, and though in fact no objection has yet been 
raised by the United States or the Soviet Union to the satellites 
of the other, objection there may be in the future, and clearly 
regulation is desirable as the number of such craft increases. 

Over the past five years many papers have been published in 
several languages by international lawyers, and so it was that the 
International Astronautical Iederation, which is a_ central 
federation of various national societies, decided to bring together 
the writers and other interested persons in these colloquia. The 
United States Senate Committee on Space and Astronautics 
has shown a similar interest by reprinting many of the published 
works in a special symposium last year. 

There were some twenty speakers at this year’s conference, and 
although British representation was unfortunately small, it was 
gratifying to see that the chair was taken by Mr. Christopher 
Shawcross, 0.C., himself an authority on air law. 

[he proceedings began with the reading of a telegram from 
President Eisenhower wishing the colloquium well in its delibera- 
tions; and indeed United States Government has made 
known its interest in the subject and the work of the International 
\stronautical Federation, which is a non-governmental body. 


be feasible 


the 


The topics were of greater variety than hitherto, and touched 
on all aspects of this wide subject, particularly the importance of 
defining the limits of air-space and outer space, the desirability 
of international agreement on outer space and its use for peaceful 
and scientific purposes only, and the need for radio and naviga- 
tional controls in spaceflight activities. Responsibility and 
insurance for damage caused to persons and property on the 
earth was also considered. 

Although it is now generally accepted by most international 
writers that outer space, like the high seas, should be free for all 
to use, it appears that there may yet be some question as to the 
ownership of celestial bodies like the moon. 

An interesting paper read by a young American lawyer revealed 
that the first Russian moon rocket contained a Soviet flag and a 
hammer and sickle emblem of aluminium foil. These were 
apparently to have been deposited on the surface of the moon if 
the rocket had succeeded in hitting it. Whether this was merely an 
act of national pride and sentiment or whether it was a revival 
of the ancient practice of planting a flag on newly-discovered 
territory is a matter of speculation, but may well have some legal 
importance in the future, as well as having a profound political 
influence on the rest of the world. Following the success of the 
second Russian moon rocket, this question may arise sooner than 
expected. 

Professor Goedhuis of Holland urged that spacecraft should 
have a right of innocent passage through the air-space of another 
state, such as ships enjoy at present through the territorial waters 
of other countries, since to regard foreign spaceships as ‘‘ smuggled 
goods’ would be unrealistic, if not somewhat reactionary ! 
Many speakers called for international control of space under the 
United Nations, which seems to be the only practical and 
potentially peaceful solution in this imperfect world. 

It was felt that while the United Nations Organisation is not 
yet decided on the precise nature of agreement on outer space, a 
great contribution can be made by private international study 
of the problem, and to this end a motion was passed at the 
colloquium appointing a steering committee under the chairman- 
ship of Mr. Shawcross to consider ways of establishing an 
International Institute of Space Law, a futuristic, but, it would 
seem, an increasingly necessary body in the world of to-day. 

Lincoln’s Inn has witnessed a profound advance since the days 
of Blackstone. 


CORRESPONDENCE 


{The views expressed by our correspondents are not necessarily those of *\The Solicitors’ Journai’’; 


Agriculture: Fair Landlords 
Sir, 
4th September, 


In his article on the above subject in your issue for 
“ R.B.” refers to the amendment of the Agri- 


cultural Holdings Act, 1948, s. 25 (1), effected by the proviso * 
contained in s. 3 (2) of the Agricultural Act, 1958. 

The landlord is now entitled to obtain the consent of the 
tribunal to his notice to quit if he proves certain allegations, 


but is liable to be defeated if the tribunal finds that the proviso 
to the effect ‘“‘ that a fair and reasonable landlord would not 
insist On possession ’’ is in point. 

R.B. puts forward the view that “‘ the tenant can bring himself 
within the scope of the proviso only by showing that it would 
be an unfair as well as an unreasonable landlord who would 
insist On possession.”’ 

With great respect to R.B. it is surely not the case that the 
tenant is called upon to bring himself within the scope of the 
proviso. The proviso refers exclusively to the landlord. If the 
tribunal finds that ‘‘a fair and reasonable landlord would not 
insist on possession ’’ the tenant is entitled to the decision. It is 
surely, therefore, up to the landlord so to present his case as to 
persuade the tribunal that he is both fair and reasonable. The 
only onus on the tenant is to show that the landlord is ether 
unfair oy unreasonable. 

C. R, MuLtincs. 
Cirencester, 


Delays 

Sir, 
from Messrs. Max Engel & Co. headed ‘‘ Delays’’ highly amused 
an accountant to whom we read it. It seems that he experiences 
delays on the part of the Inland Revenue which usually occur 
when he is waiting for a tax rebate due to one of his clients. 
However, when the Revenue require something from him their 
promptness is beyond reproach. He has discovered a way of 
dealing with this situation which may interest our own profession. 

When a rebate is overdue from office ‘A’ of the Revenue, 
it often happens that office ‘‘B”’ is pressing him for a speedy 
reply. He therefore informs office ‘‘B’”’ of the reference of 
office ‘‘ A’ and says that if they will arrange for a speedy rebate 
from office ‘‘ A’’ he will deal expeditiously with their matter. 
This ploy meets with the counter-ploy that one case has nothing 
to do with the other. The accountant, however, is prepared for 
this, and states (with respect, of course) that the Revenue is one 
entity no matter by how many offices it conducts its affairs. 
Our accountant friend swears by these tactics, and perhaps we 
have something to learn. 

He even told us of a case in which the Revenue were so quick 
that they slipped up. Having sent a tax rebate for a large sum, 
they then discovered that in their haste they had overpaid the 
client by several thousand pounds. When they asked the 
accountant to take the matter up with his client immediately 


The delightful letter in your issue of 4th September, | 
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it was discovered that the client had emigrated in company with 
the tax rebate. Thus, in reply to the Revenue’s frantic requests 
for information about the client’s whereabouts, the accountant 
could only answer ‘‘ Your guess is as good as mine! ”’ 

GERSHON, YouNnG & Co. 
W.1. 


Vice Versa 

Sir,—As I acted for the plaintiff in the case of Seabrook v. 
British Transport Commission [1959] 1 W.L.R. 509; p. 351, ante, 
I was interested to read the article ‘‘ Privileged Documents : 
Accident Reports ”’ in the issue of 11th September. 

May I point out an error in lines 6—9 of the second column on 
p. 702—it was Havers, J., who dealt with the case of Seabrook 
and Diplock, J., who dealt with the case of Longthorn. 

W. E. Norra. 
W.C.1. 


Signature of Deeds 

Sir,—In his article of the above-mentioned title, Mr. J. Gilchrist 
Smith suggests that solicitors should get their clients to sign 
deeds with their full names with reasonable clarity. 

I cannot agree that this would be a proper thing todo. I have 
several clients whose signatures (like my own) are illegible but 
nevertheless quite recognisable. If I were to sign the cheque 
for my subscription, which accompanies this letter, and this 
letter itself ‘‘ Maxwell C. Batten,’ then my banker would quite 
properly refuse to meet the cheque and you should refuse to 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Heathfield and District (Water Charges) Order, 1959. (S.I. 1959 
No. 1532.) 4d. 


Increase of Pensions (India, Pakistan and Burma) Regula- 
tions, 1959. (S.I. 1959 No. 1542.) 5d. 


London Traffic Prescribed Routes Regulations :— 
(S.I. 1959 No. 1549.) 4d. 
(S.I. 1959 No. 1550.) 4d. 


London Traffic (Prohibition of Waiting) (Watford) Regulations, 
1959. (S.I. 1959 No. 1551.) 6d. 


London Traffic (40 m.p.h. Speed Limit) (No. 2) Regulations, 
1959. (S.I. 1959 No. 1552.) 5d. 


North of Almondsbury—South of Haysgate Special Road 
(Variation) Scheme, 1959. (S.I. 1959 No. 1541.) 5d. 


Slaughterhouses (Hygiene) (Amendment) Regulations, 1959. 
(S.I. 1959 No. 1543.) 5d. 
Stopping Up of Highways Orders :— 
(County of Bedford) (No. 4). (S.I. 1959 No. 1545.) 5d. 
(Counties of Bedford and Northampton) (No. 1). (S.I. 1959 
No. 1546.) 5d. 
(County of Chester) (No. 20). (S.I. 1959 No. 1538.) 5d. 
(County Borough of Hastings) (No. 2). (S.I. 1959 No. 1527.) 
5d. 
(City and County Borough of Leeds) (No. 1). 
No. 1547.) 5d. 
(London) (No. 39). 
(County of Oxford) (No. 4). 
(County of Oxford) (No. 6). (S.1. 1959 No. 1524.) 5d. 
(County of Sussex, West) (No. 9). (S.I. 1959 No. 1548.) 5d. 
( 
( 


(Crayford). 
(Potters Bar). 


(S.I. 1959 


(S.I. 1959 No. 1528.) 5d. 
(S.I. 1959 No. 1537.) 5d. 


County of Wilts) (No.1). (S.I. 1959 No. 1540.) 5d. 
County of York, North Riding ) (No. 3). (S.I. 1959 No. 1539.) 
5d. 
Trustee Savings Banks (Increase of Pensions) Order, 1959. 
(S.I. 1959 No. 1534.) 4d. 
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publish this letter because he and you would know that they 
were not authorised by me. What appears at the foot of this 
letter is my recognised signature or sign manual and that is 
what should appear on any document which I execute. 

M. C. BATTEN. 
E.C.4. 


The Official Solicitor and the Home Office 


Sir,—May I be permitted to draw your attention to a slight 
inaccuracy in the penultimate line of the left-hand column on 
p. 685 of your issue of 4th September, 1959, in the interesting 
and amusing article entitled ‘‘ Debtors and the County Court ”’ ? 
It is there indicated that I assist persons who are committed to 
prison for contempt of court, which is perfectly true, but it goes 
on to state that I do so on the instructions of the Home Office 
This is wrong. My jurisdiction in this regard is derived from 
the Court of Chancery Act, 1860, ss. 2 and 5, under which, inte? 
alia, governors of prisons have to report the reception of contempt 
prisoners to the Lord Chancellor within fourteen days and he 
directs me to look into the case. In practice the prison governors 
send me particulars of the reception of contempt prisoners, at 
the same time as they report it to the Lord Chancellor and | 
look into the case automatically without awaiting specifi: 
directions from the Lord Chancellor. 

I am not permitted to take instructions from the Home Office, 
which has its own Legal Adviser and Legal Department. 


J. M. L. Evans, 
Official Solicitor 
W.C.2. 


AND WHITEHALL 


Wages Regulations Orders :— 
(Brush and Broom) (Amendment). (S.I. 1959 No. 1557.) 6d. 
(Hair, Bass and Fibre). (S.I. 1959 No. 1535.) 7d. 
(Ostrich and Fancy Feather and Artificial Flower). (S.1. 
No. 1536.) 7d. 


1959 


SELECTED APPOINTED DAYS 


September 
7th Legal Aid (Assessment of Resources) 
Regulations, 1959. (S.I. 1959 No. 1350.) 
Metropolitan Magistrates’ Courts (Marylebone) Order, 
1959. (S.I. 1959 No. 1313.) : 
National Assistance (Determination of Need) Amendment 
Regulations, 1959. (S.1. 1959 No. 1241.) 
National Assistance (Disregard of Assets) Order, 1959 
(S.I. 1959 No. 1244.) 


Amendment 


15th Road Traffic Act, 1956, s. 1 (not 15th August, as stated 
in error at p. 674, ante). 

October 

Ist County Court Districts (Long Eaton and Parish of Lymm 


Order, 1959. 
County Court Fees Order, 1959. 


County Court (Amendment) Rules, 1959. 
No. 1251.) 


(S.I. 1959 No. 1423.) 
(S.I. 1959 No. 1262.) 
(S.I. 1959 





Personal Notes 


Mr. Epwarp A. BLACKMORE, solicitor, of Leeds, was married 
to Miss Caroline Ann Jones on 5th September. 


Wills and Bequests 


Mr. JAMES Boyce STONEBRIDGE, until recently senior assistant 
solicitor of the Ministry of Agriculture, left £14,124 net. His 
bequests included £500 to University College, London, ‘‘ to be 
used primarily for the benefit of the Law Faculty,” and £300 
each to Dr. Barnado’s Homes and the N.S.P.C.C. 
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NOTES OF CASES 


The Notes of Cases in this issue 


are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Restrictive Practices Court (Scotland) 


MINIMUM PRICE RECOMMENDATION FOR SALE 

OF STANDARD LOAF OF BREAD: WHETHER 

REMOVAL OF RECOMMENDATION WOULD DENY 
“ BENEFITS OR ADVANTAGES” TO PUBLIC 


In re Wholesale and Retail Bakers of Scotland Association’s 
Agreement 


In re Scottish Association of Master Bakers’ Agreement 


Lord Cameron, Mr. W. Wallace and Mr. W. G 


23rd July, 1959 


. Campbell 


Iwo references 


rhe registrar referred the court to the agreements between the 
members of the Scottish Association of Master Bakers, an 
association with 1,221 ordinary or master-baker members, and 
the members of the Wholesale and Retail Bakers of Scotland 
\ssociation, an association of large producers or “‘ plant bakers ”’ 
with twenty-three members, all of whom were members of the 
Master Bakers’ Association. Both associations made recom- 
mendations to their members as to the price of standard bread, 
the recommendations being based on information received from 
the Scottish Bread Costings Committee. That committee was 
originally set up in 1941 when bread subsidy was introduced to 
consult with an independent accountant as to the results of 
cost inquiries and to agree subsidy rates with the Ministry of Food, 
but at the material time the two respondent associations were 
the only organisations represented on it. The committee carried 
yearly inquiries calculated on representative samples, 
most of which came from large plant bakers, the number of 
cases costed in the five half-yearly inquiries since September, 
1956, being respectively 17, 17, 14, 14 and 15. The unit against 
which cost was measured was the sack of flour, the yield from 
which was accepted as 216 twenty-eight-ounce or large loaves, 
3d. per large loaf representing roughly 9s.a sack. The completion 
of the costing return was carried out by the baker himself who 
was responsible for the allocation of wages figures and ingredient 
costs as between bread and other goods and services. The baking 
margin aimed at by the industry was 11s. 2d. a sack, but the 
baking margin figures did not include certain increasingly 
important additional items of profits from wrapping and slicing, 
flour rebates and cash discounts and, taking those items into 
account, on the averages for the six months ending November, 
1958, the average profit margin at that date was 20s. 8d. When 
the average baking costs were ascertained by the accountant 
they were submitted to the committee, which also had before it 
a statement showing the cost per loaf of wrapping and slicing, and, 
with that information and their own knowledge of flour rebates 
and cash discounts, the committee advised the associations what 
recommendations as to the minimum prices of bread should be 
issued. In addition, the minimum price was subject to recom- 
mended increases in certain areas determined by divisional 
committecs in the light of local circumstances, and taking into 
account carriage and delivery charges and special wage costs. 
Thus the activities and recommendations of the committee were 
not subject to scrutiny or supervision by any outside body ; 
the arrangements did not provide for a complete costing of all 
the operations connected with the production and sale of standard 
bread; the independent accountant’s remit was limited to the 
provision of partial and incomplete figures and to offering advice, 
and the result, the ultimate recommendation, was left to the 
unfettered discretion of the industry’s representatives, who were 
iree to disregard (and on one occasion, when he advised that the 
situation warranted a price reduction of 3d. a loaf, had disregarded) 
the advice of the accountant. The production of standard bread 
formed approximately 30 per cent. in relation to money turnover 
of bakers’ produce. Demand was stable and, since labour costs 
and the cost of flour were also stable, future overall production 
needs and principal production costs could be forecast with 
reasonable accuracy. The industry was largely dominated by 


out hall 


five groups of large producers and the number of bakers in 
Scotland was falling ; there was an increasing tendency for the 
small or family baker, who had to compete with the large, highly 
mechanised producer, to go out of business, be absorbed by larger 
enterprises, or cease baking bread ; only about half the members 
of the Master Bakers’ Association were baking bread. There was 
a reasonable stability in the price of bread and the evidence was 
that if the price recommendations were withdrawn price competi- 
tion would be unlikely to arise between the large producers. 
The associations sought to justify the price recommendations 
under para. (b) of s. 21 (1) of the Restrictive Trade Practices Act, 
1956, on the ground that their removal would deny to the public 
as purchasers and consumers of bread, inter alia, the following 
benefits and advantages: (1) the stabilisation of the price of 
bread at known and publicised levels; (2) prices which in the 
long run were lower than they would be if the recommendations 
were withdrawn; (3) the avoidance of the dangers of undue 
concentration of production and the disadvantages of mono- 
polistic control; and (4) the maintenance and improvement of 
the quality of bread and services to consumers. 


Lorp CAMERON, reading the judgment of the court, said that 
important factors making for a natural stability of price existed 
in the structure and nature of the industry itself, and it was 
only considerable fluctuations in cost which could lead to effective 
alteration in the price of the standard loaf. The associations 
had not established that on a fair balance of probabilities greater 
stability of price of standard bread at known and _ publicised 
levels was achieved by virtue of the recommendations than would 
be achieved if they did not exist. Even if an appreciable degree 
of stabilisation were achieved by virtue of the recommendations, 
in considering whether that conferred a specific and substantial 
benefit or advantage on the consuming public within para. (6 
it was impossible to divorce the question of quality in relation to 
price from stability ; it was not stabilisation of price by itself 
alone which was a benefit or advantage, and they re-affirmed the 
view already expressed by the court in In re Yarn Spinners’ 
Agreement [1959) 1 W.L.R. 154; p. 133, ante. They did not think 
that the contention that if the recommendations were removed 
the public in general would be deprived in the long run of prices 
as low as they would be if the system was retained was warranted. 
The system was not designed to reflect the lowest economically 
practicable cost, or to result in the lowest economically practicable 
price being paid by the customer and, on the evidence, it had not 
in fact resulted in customers paying that price for their standard 
loaves. There was no basis for the general assumption that the 
lifting of price restrictions from an industry in which there was 
a large measure of group domination would not induce greater 
flexibility of price, especially where there was a keen spirit of 
competition in matters of quality and service. The more natural 
inference from the facts was that, if the price restrictions were 
removed extended opportunity for competition in price would 
sooner or later be embraced. It was to be presumed that freedom 
from the restrictions struck at by the statute was in the publi 
interest, and freedom from such restrictions implied freedom to 
compete in price as well as in other matters and on that view the 
associations had failed to overcome the presumption against them. 
A system of price fixing and control operated by members of an 
industry in which the preponderance of power and production 
was concentrated in the hands of a few large grouped producers 
did not necessarily or naturally operate to reduce concentration 
or prevent monopoly. The process of absorption was going 
steadily on and would go on unabated if the recommendations 
were removed, and, without denying that monopolistic control 
had its dangers for consumer interests, the court was not satisfied 
that continuance of the recommendations led in any appreciable 
degree to a lessening of the dangers, whatever they might be, ol 
undue concentration of production or the disadvantages ol 
monopolistic control in particular districts. As to the main- 
tenance of quality, the court referred to what was said in 
In ve Yarn Spinners’ Agreement, supra, and saw no reason why 
freedom from restriction in price should in general lead to 
reduction in the quality of the product. On the evidence, even 
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if it led to price competition, they did not see why it should 
lead to diminution in quality and the associations had failed in 
this instance also to discharge the burden of proof upon them. 
The court declared that the recommendations as to the price of 
standard bread were contrary to the public interest. Declarations 
accordingly. 
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APPEARANCES: I. M. Robertson, Q.C., and D. W. R. Brand 
(both of the Scottish Bar) (Beveridge & Co., W.S., for Bishop, 
Milne Boyd & Co., Glasgow; Beveridge & Co., W.S.); J.O. M 
Hunter, Q.C., and J. R. Fiddes (both of the Scottish Bar) (John M. 
Dick). 


[Reported by Miss J. F. Lams, Barrister-at-Law] 


“THE SOLICITORS’ JOURNAL,” 17th SEPTEMBER, 1859 


On the 17th September, 1859, THE SoriciTors’ JouRNAL wrote : 
“A recorder should be a man of tried capacity—of greater 
experience, abler, if possible, than those who practise before 
him. ... The advice of the judge of assize on the reputation of 
men on their circuit would be a good guarantee for a fit choice. 
Would it be too much to ask, in addition, that the wishes of the 
local body who are his paymaster should be regarded? . . . Upon 
their mutual good understanding depends that harmony which 
is essential for the management of public affairs. The task of the 
Minister seems easy. There is . . . one other mode of choice 
without the aids we have enumerated. ... He may 

secure . . . the services of a gentleman of untried capacity. 
Latent talent, long neglected, may by his discernment be called 
from its obscurity. Perhaps that discernment may be quickened 
by favour or relationship. The Corporation of Lincoln have 
recently had an unpleasant altercation with the Home Office on 
this subject. They aver that the last of the above modes of 


choice has been adopted to fill the vacancy caused by the death 
of their late recorder. . . . A gentleman of talent and competency 
it may be, but unknown to them and of no practice at the Bar 
has been appointed. There is this coincidence that he is the son of 
Lord Lyvedon, better known as Mr. Vernon Smith, who as an 
old colleague had claims upon the favour of Sir George Cornewall 
Lewis. They further allege that the appointment was made in 
direct opposition to their expressed wishes in favour of another 
gentleman, Mr. Flowers, the most prominent advocate at the 
Lincoln Sessions.... At the time of the passing of the Municipal 
Reform Act giving the appointment of recorders to the Crown 
the Corporation of Lincoln and other places offered some opposi 
tion. To mitigate this, it is alleged, the Home Secretary at the 
time, Lord John Russell, gave a pledge on behalf of himself and 
his successors . . . that in all cases the wishes of the local body 
should be consulted. He is a member of the present Government 
and yet his personal pledge is disregarded.” 


POINTS IN PRACTICE 


Questions, which can only be ee a from Fancy solicitors who are subscribers either directly or through a newsagent, should be addressed 
.C.4. 


to the “ Points in Practice” 





s’ Journal, Oyes House, Breams Buildings, Fetter Lane, London, E.C. 


Depar 
They should be brief, typewritten in lie en rt d accompanied by the name and address of the sender on a separate sheet, together witha 


stamped addressed envelope. 1D 





for the return of d 





d, and no undertaking can be given to reply 


by a any particular date or at all. 


Landlord and Tenant—DEATH oF TENANT—DAUGHTER 
RETAINING POSSESSION—COVENANT AGAINST ASSIGNMENT, ETC. 


Q. Mrs. K was the tenant of a private dwelling-house which 
was capable of being decontrolled under the Rent Act, 1957. 
The landlord served notice under the Act determining the tenancy 
and, as a result, a new tenancy was entered into for a period of 
three years from 25th March, 1958, at an increased rent. In 
January, 1959, Mrs. K, the tenant, died, and by her will appointed 
one of her sons to be executor. As at the date of her death, and 
for many years prior thereto, a daughter of Mrs. K had resided 
with her and is still in occupation of the premises. The residue 
of the estate is divided equally between the three children of 
the deceased, which includes the daughter in possession of the 
property. The tenancy agreement contains an absolute covenant 
against assignment, under-letting or parting with the posses- 
sion of the property. The landlord is requesting vacant possession 
of the property forthwith. Can the daughter retain possession of 
the property for the residue of the term of the three years’ 
agreement, despite the absolute covenant against assignment, 
etc. ? 


A. (1) The landlord is not, in our opinion, entitled to possession 
forthwith. The covenant (presumably backed by a forfeiture 
clause) does not amount to words of limitation (2 Black. Comm. 
155) and nothing has so far happened to constitute a breach ; 
the covenant does not affect the involuntary assignment to the 
executor: see Doe d. Goodbehere v. Bevan (1815), 3M. & S. 353, cited 
with approval in Re Birkbeck Permanent Building Society [1913] 
2 Ch. 34. (2) If the covenant mentions successors in title, there 
is authority for the proposition that it binds the executor: Re 
Cyril Wright (A Bankrupt) [1949] Ch. 729. (3) But if it does 
not extend to successors in title, there are authorities which 
(i) provide for the proposition that the covenant does not run 
with the land at all: Seers v. Hind (1791), 1 Ves. 294; Williams 
V. Earle (1868), L.R. 3 Q.B. 739 (see p. 750), and (ii) suggest 
that an executor is not bound because it is his duty to assign : 
see Re Birkbeck Permanent Building Society, supra; Doe d. 
Goodbehere v. Bevan, supra ; Crusoe v. Bugby (1771), 3 Wils. 234 ; 
Fox v. Swann (1655), Sty. 482. (4) The daughter has no right to 
a statutory tenancy, but could, in our opinion, retain possession 
with the co-operation of the executor and the other two children. 


Whether Food for Pigeons Litter within the 1958 Act 


Q. A client’s property abuts a London square and an aged 
woman has the habit of feeding pigeons in the public square 
every day by dropping bread and other food forthem. The result 
of this practice, which has continued for a long time, has been that 
pigeons congregate on the roofs of property of our client and his 
neighbours and the dung from the pigeons which is deposited 
on these roofs is seriously damaging them. The woman refuses 
to stop feeding the pigeons and the local authority have been asked 
to take some action. They say there is nothing they can do 
They were invited to prosecute under the Litter Act, 1958, but 
they say that the dropping of food for birds on the ground is 
not litter within the meaning of this Act. Do yqu agree with the 
local authority ? 


A. We are inclined to agree with the local authority, although 
we have been unable to find any judicial authority on the point. 
Indeed, so far as we are aware, the only case in which the meaning 
of the term “ litter’? has been considered is Hills v. Davies 
(1903), 88 L.T. 464, in which it was decided that advertising bills 
scattered in the street could be “‘litter’’ within s. 60 (3) of the 
Metropolitan Police Act, 1839. To constitute an offence under 
the Litter Act, 1958, there must be shown both a “ depositing 
and leaving.’’ In this case, the woman “ deposits’”’ the food 
in the square, but can it be said that she “‘ leaves ’’ it there if it 
is immediately devoured ? Even if this difficulty is overcome, 
can it be said that there has been a “ defacement by /itter of any 
place in the open air?’’ Bearing in mind the suggested use of 
edible confetti at weddings (see (1958), 102 Sot. J. 536, 605), 
we think that these questions must be answered in the negative 


Whether Marriage of Female Ward Determines Wardship 


Q. A female ward in Chancery has applied for leave to marry 
or in the alternative to be de-warded. If leave to marry is given 
does it follow that she is ipso facto de-warded without anything 
being stated by the judge as to de-warding ? Or if nothing is 
said on the subject of de-warding would she become a married 
woman but still remain a ward of court ? Please cite any authority 
on this subject. (It rather looks as though de-warding follows 
automatically on the obtaining of leave to marry, otherwise the 
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first alternative would presumably be for leave to marry and to 
be de-warded. Perhaps, however, there is a flaw in the terms 
of the application and the words in italics have in error been 
omitted.) 

A. There appears to be no decision on the question as to 
whether the marriage of a female ward determines the wardship. 
In Re Sampson & Wall Infants (1884), 25 Ch. D. 482, a female 
married without obtaining the leave of the court. The court 
ordered that a proper settlement of the lady’s fortune should be 
executed and it was approved under the Infant Settlements Act, 
1855. It would appear that the jurisdiction of the court to order 
that the settlement be executed was derived from the fact that the 
wife was a ward, which would indicate that in the case of a marriage 
without leave the court still exercised jurisdiction after the 
marriage. The position may however be different in the case 
of a marriage entered into with leave. The Law Reform 
(Miscellaneous Provisions) Act, 1949, does not affect the matter 
in this respect. It appears to be desirable so that the matter 
be placed beyond doubt that a de-warding order should be made 
when leave to marry is given. 


Rent Act, 1957—CHANGE oF TERMS OF TENANCY AMOUNTING 
TO ATTEMPT TO INCREASE RENT 


Q. In the case of a house let off in four flats, the rents in each 
case have included the expense of electricity consumed in each 
flat. In other words, the landlord has provided the tenants 
with free electricity. The house has now changed hands and the 
landlord does not wish to serve a statutory notice increasing the 


NOTES AND 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 


The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in previous 
volumes and at p. 456, ante :— 


Drarrt Maps AND STATEMENTS 


| Last date for 
receipt of 


Surveying | | 
Authority Districts covered | Date of notice | representations 
| or objections 
Breconshire | Builth, LU Janwrtyd Wells, Bryn- | 12th June, 1959 | 2 24th July, 1959 
County Council mawr and Hay Urban Dis- | | 
tricts: Builth, Crickhowell | 
Hay Rural Districts : 


| and 
| modifications to draft map 
and statement of 1956 


| Falmouth Borough: modifica- 23rd May, 1959 


Cornwall County 18th April, 1959 | 


| 
Council tions to draft map and state- | 
| ment of 30th August, 1957 } | 
= : ts | 
| Wadebridge Rural District: | 20th May, 1959 | 20th June, 1959 
modifications to draft map 
| and statement of 6th January, 
1955 
Dawlish Urban District : modi- | 17th April, 1959 | 23rd May, 1959 


Devon County 

Council fications to draft map and 
statement of 19th July, 1957 
2 at ~ ptember, 


| 
| Honiton Rural District : modi- 


| 
| 
| 


18th August, 
1959 








tions to draft map and state- | 1959 1959 


ment of Ist March, 1954 


| fications to draft map and 
| statement of 5th November, 
1957 
St. Thomas Rural District: | 14th August, 18th September, 
| modifications to draft map 1959 1959 
| and statement of 30th August, 
1957 
Kent County Area of the council: further | 20th August, 26th September, 
Council modifications to draft map | 1959 1959 
and statement of 2nd January, 
| 1959 | 
Warwickshire Atherstone and Tamworth | 29th May, 1959 29th June, 1959 
County Council Rural Districts: modifica- | 
| tions to draft map and | 
statement of 16th December, 
1952 | 
Borough of Warwick : modifica- | 7th August, | 7th September, 
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rents because of the risk of a certificate of disrepair. The land- 
lord does, however, wish to install separate meters in each flat so 
that the tenants will pay for their own electricity. Can he do 
this without the tenants being able to claim a reduction in each 
case of the rent they pay, because there seems to be a risk of the 
landlord bringing down on his head a certificate of disrepair 
through serving a statutory notice of increase if the tenants 
claim a reduction of rent as soon as they have to start paying 
for their own electricity ? There is, so far as I know, nothing 
in the rent book and nothing in writing in the way of an agreement 
relating to the provision of free electricity to each tenant. 





A. In our opinion, an obligation to supply electricity is a 
term of each of the tenancies : such terms may be inferred from 
what is contained in a rent book, but what is contained in a 
rent book is not necessarily all the terms of the tenancy, and 
others may be terms not evidenced by writing: see Lace v. 
Chantler [1944] K.B. 368. It follows that the proposed attempt 
to make the tenants pay for electricity would be an attempt 
to increase ‘‘ the rent for the time being recoverable ”’ (Rent 
Act, 1957, s. 2 (1)) without serving “ a notice in the prescribed 
form ’’ (ibid., s. 2 (2)) ; and even if the parties agreed an amount 
(in writing) as the reasonable charge for the electricity, under 
s. 1 (1) (b), a statutory notice would have to be served. (We 
would agree that, before the enactment of the 1957 Act, the 
increase could have been made, provided the rent limit were not 
exceeded, without serving formal notice: see Phillips v. Copping 
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[1953] 1 K.B. 1 and Woodside House (Wimbledon), Lid. v. 
Hutchinson [1950] 1 K.B. 182.) 
PROVISIONAL MAPS AND STATEMENTS 
| Last date for 
Surveying applications 
Authority Districts covered Date of notice to quarter 
sessions 
F lints hire e County “Area of the council . | 15th June, 1959 13th July, 1959 
Council | 
Hertford County Baldock, Hitchin, Letchworth, | 19th June, 1959 17th July, 1959 
Council | Royston and Stevenage 
| Urban Districts; Hitchin 
| Rural District 
DEFINITIVE MAPS AND STATEMENTS 
Last date for 
Surveying applications 
Authority | Districts covered Date of notice to the High 
| Court 
County. of if incoin a | Area of the council : | 29th May, 1959 10th July, 1959 
Parts of 
Kesteven 


Northamptonshire | Area of the council 


30th September, 
County Council 1959 . 





| 
. | 21st May, 1959 
? 





Salop County | Atcham and  Clun Rural 7th August, 8th October, 
Council | Districts; Bishop’s Castle 1959 1959 
and Shre wsbury Boroughs 

REVISION OF DEFINITIVE MAPS AND STATEMENTS 

Last date for receipt 

Surveying Authority Date of notice of representations or 

| objections 
Cambridge County Council 7th August, 1959 18th September, 1959 


31st July, 1959 


County Borough of Darlington 19th June, 1959 e 
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